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FOREWORD 


he issue of freedom is fundamental to any study of the Roman 
colonate. The problem of freedom arises primarily when, in 
contradiction to the prevailing rules and norms of a society, it has 
been reduced or threatened. For slaves at the time of the Roman 
Empire, freedom cannot be represented as a problem since slavery in 
Rome, and also in Greece, was considered not only legal but natural." 

The liberty enjoyed by freemen found legal expression in the 
Roman state. Only Roman citizens could act of their own free will, 
the limitation to this being set by ius and vis.’ Judging by legal texts 
dating from the fourth to the sixth century, the freedom of the coloni, 
as a category of the free agricultural workers, was threatened. Allusion 
was made to this earlier in the Digesta and also occurs in literary and 
papyrological evidence. According to some fifth-century authors, the 
coloni had lose the dignity (dignitas) of freemen.’ This was not a ques- 
tion of political freedom—the Roman libertas had lost this concept 
with the coming of the Principat'—but the basic, individual liberties 
that separated free citizens from slaves. 

‘The laws of the later Roman Empire point to the colonus as 
ingenuus and homo liber, doubtless because in practice there were 
‘many circumstances that contradicted this concept, In legal regula- 
tions, they were always separated from those who were servi or 
mancipia, In. reality, however, there was a range of restrictions 
concerning the individual rights that separated the coloni from free 
peasants, thus relegating them to a position between free and slaves.* 

From the sixteenth to the seventeenth century and in earlier 
commentaries on the Theodosian Code there is discussion as to how 


|. Arist, Pol. 17 


1 
2. Digh SA 
3. Salvian, De gub, Dei V 43 
4. Numerous contemporary studies on Roman liberty deal with its political aspect, 
among them Ch. Wirszubski, Libertas as « Political Idea at Rome during the Later 
Repl nd Early riot (Cambri, 196);] Bch, Suaticie Ondveng 
send Freibet in (Frankfurt, 1972) (FAS 6) 2 ff; O. Gigon, Die 
rie Pophic a Manes Rel (ance, 1977), 96 ff; G.Grifd, 
““Remarques sur les problémes de légalité et de laliberté & Rome,” Ktema 6 (1981): 
193 ff. and others. The problem of individual, personal freedom is discussed by 
Momumsen, Birgerlicher wnd peregrinischer Freiheitschutz im romischen Staat, Juris 
sche Abhundlungen, Festgabe fir Georg Beseler 2um 6. Januar 1885, 253 ff. (Ges, 
Sehr. I 1, ff). 
5, For social and juristc status of individuals, se E. Levy, ZSS 78 (1961): 169 ff D. 
Nérr, 28582 (1965): $746 
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the coloni, a priori free, came to a position close to that of slaves.* 
Explanations are various and theories numerous. Some of the more 
important among them are: 

‘* the colonate supposedly emerged in a natural fashion due to 
the gradual deterioration of the position of those who were originally 
tenants on others’ land; debt and rent arrears made them dependent 
on the landowner; 

* the colonus's origin in serfdom may have lain at the root of the 
dependence; the coloni were initially slaves who received part of the 
property of their master in order to work on it as colon yielding up 
part of the produce and keeping part of it as peculinom (servi quasi 
coloni). 

* the colonate may have been a phenomenon of non-Roman 
origin, formed of debtors in Gaul and Germaia, in Asia Minor and 
Ilyricum (obserat). 

the colonate was imported to Roman soil; this was the 
position in which prisoners of war and barbarians found themselves, 
after migrating into Roman territory; 

«the ties binding the coloni to the land they tilled and the loss 
of the right to leave could have been the results of fiscal reform under 
Diocletian and other fourth-century emperors.” 


6. Cujacius, as early as 1566, in his edition of Codex Theodosianus, endeavored to 
explain the origin of the Roman colonate. In his opinion, dependent coloni were not 
unknown even before Diocletian: operarié and coloni, documented in the Digests, 
‘were to be recognized later in the Codes as inguini and coloni. The explanation 
given by Gothofredus, in his edition of the Code, in 1665, was different: he was in- 
clined to see the Roman colonate as a social phenomenon transferred to the Roman 
state by the barbarian dediticié who were settled there by the Emperor's order, 


7. All theories on the Roman colonate up to the 1920s are reviewed by R.Clausing, 
inhis book The Roman Colonate the theories of ts origin (New York, 1925 [1965), 
For further bibliography, see M. Kaser, Das rimische Privatrecht, Il Abschnitt (1975): 
141-143. Among the studies published after Clausing’s book, important for studying, 
the freedom ofthe coloni are: Ch. Saumagne, “Du role de '“origo” et du ‘census’ dans 
1 formation du colonat romain,” Byzantion 12 (1937): 486ff; P. Collinet, Le colonat 
dans Empire Romain, Recueil de la Soc. Jean Bodin II, Le servage,1937, 1954E. 
F.Ganshof, "Le statut personnel du colon au BasEmpire,” Ant.Class. 14 (1945): 
2eifk; A. Segre, “The Byzantine Colonate,” Traditio 5 (1947)A03E; MPalase, 
Orient et Occident & propos du colonat Romain au Bas-Empire, 1950; A.H.M. Jones, 
‘The Roman Colonate, Past and Present 13 (1958): Ut. (eprint in P.A. Brunt, The 
Roman Economy, 1974, ch.XIV, 293ff); W. Held,"Das Ende der progressiven 
Entwicklung des Kolonates am Ende des 2. und in der ersten Halfte des 3. Jhds. im 
rémischen Imperium,” Klio 52 (1970): 239; W, Golfart, Caput and Colonate, 
Towards History of Later Roman Taxation (Toronto, 1974); D. Eibach, 
“Untersuchungen Zum spitantiken Kolonats in der kaiserlichen Gesetzgebung,” 

Diss. (Kala, 1980); J-M. Carré, Le colonat du Bas Empire. un meythe historiographique, 
‘Opus 1, 1982, 351ff; idem, Un roman des origines: les généslogies du colorat du Bas- 
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Some of these theories were quite rightly abandoned early on, 
among them those on slave origins of the colonate, on its transfer 
from the Gallic and Germanic countries to the Roman state and on 
the dependent colonate as a status created for barbarians living on 
Roman territory. Others, such as the theory of indebtedness and 
arrears of rent as reason for the loss of independence, despite convine- 
ing arguments, have nowadays been abandoned.’ The theory of 
administrative pressure and primarily fiscal reasons for binding the 
colonus to the land, although it scratinizes only one aspect of the 
question, today leads the field” 

[As far as we now know, the position of colonus, ied both to the 
landowner and the land, was occupied by freeborn tenants, slaves as 
tenants (iervi quasi coloni) and finally barbarians who had either 
moved voluntarily into Roman territory or had been settled there as 
prisoners of war. 

The present study concentrates on the problem of loss of 
freedom by those who were born free Roman citizens but who later, 
as coloni, sank to a position between freedom and slavery. The 


Empire, Opus 2, 1983, 205; idem, Figures du “colonat” dans les papyna d’Egypte, 
Texique, contests, Atti XVII Psp. Congr. vol. 3, 1984, 93946; A B Konten, 
“Hamewenne craryca pioxcxsex xoxonon » IV-V ns,” (The change of status of Roman, 
colon inthe fourth and fifth centuries A.D.) BIL 1989/4334; idem, * Cvo6oxa” 
"*paécrao” onowon m Fostex pusexox umepint (The “freedom” and “slavery” 
‘of the coloni in the Later Roman Empire), BIUH 1990/2: 24; a useful collection of 
the literary, legal and epigraphical texts with introduction and translation in German 
thas been published by K.P Johne, J.Koba and V.Weber, Die Kolonen in Italien und 
inden westlichen Provinzen des rémischen Reiches, eine Untersuchung der litrarischen, 
juristschen und epigraphischen Quellen vom 2. Jabbundert cubis 2u den Severer 
(@erlin, 1983), Johne's paper entitled “Colonus, colonia, colonatus,” Philologus 132, 
(1988/2): 308, deals with the term itself. On the following pages only theories that 
influenced subsequent researches will be taken into consideration. Slaves in the 
position of coloni (erci quasi coloni) are not included in the present study, their 
unfree status being due not to their postion as coloni bur to ther save origin (cf. 
P.Veyne,"Le dossier des esclaves colons remains,” Revwe hist. 315 [1981} 3ff). 

8. As was the case with the study of Fustel de Coulanges, Le colonat romain, Re- 
cherches sur quelques problemesd histoire, 885. 

9. This theory is accepted in general histories of the period, such as E. Stein’ Histoire 
du Bas Empire, 193, or A.H.M. Jones's The Later Roman Empire, pasim, especially 
p. 785f. and in recent studies ofthe later Roman colonate, such as W. Golfan’s Ceput 
and Colonate, Towards a History of Late Roman Taxation (Toronto, 1974) or D. 
Eibach's Untersuchungen 240 spitantiken Kolonat in der ksiserlichen Gesetzgebung 
(Raln, 1976). See also recently B. Sirks, “Reconsidering the Roman Colonate,” ZSS 
Rom. Abt, 110 (1993): 320ff. and P. Panischek, “Der spitantiken Kolonat: Eing 
Substitut fr die ‘Halbfreiheit” peregriner Rechtsetzungen?” ZSS Rom. Abt. 111 
(1994), 374. Accepting the idea of the formal creation of the colonate by law, 
anischek suggests thatthe colonate was created in order to define the juristic status 
of the semidependent people. 
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question of barbarians who became coloni on the Roman territory 
also merits attention. Data on barbarians as coloni are useful for study 
of the existing relationships but not of their origin, as they were 
absorbed into a status which already existed in the Roman state. 
Slaves as coloni are not included in this research as these were unfree 
by birth and this aspect therefore should be studied under the heading 
of slavery.” 

‘The status of the colonus including the question of his freedom, 
represents as much a legal as a sociological problem. K.E. von Savigny 
devoted studies to the question of his legal position, particularly a 
work dating from 1850."" 

‘According to Savigny, the colonate had three origins: a man 
could become a colonus by birth, by contract or by spending a long 
number of years as a tenant on the same land. He also adds punish- 
ment as another possibility. One could become a colonus by birth in 
four cases: 1) by being born of a father colonus— 2) mother slave, of 
a father freeman— 3) mother colona, of a father colonus— 4) mother 
free woman, or in the case of both parents being coloni (frequently on 
different properties). A long number of years (Verjthrung) of work on 
the same land (thirty or more) could bring the tenant into the position 
of a dependent colonus who had lost the right to leave the land, By 
contract—the third method—Savigny assumes a marriage contract to 
which either a colonus or colona is party, or a written declaration in 
which the colonus recognizes his own status. Savigny reverts to the 
query as to how the parents of a colonus became coloni at the end of. 
his article, but without insisting on an answer. Underlining the 
frequent mention of coloni in the legislation of the Constantine's 
time, he rejects the idea of a link with the coloni found in the Digesta. 
He illustrates this difference by examples taken from the tax-rolls. 
‘According to a famous passage in the Digesta on professio, L. 15,4, the 
colonus at the time of the Principate was registered for taxes by the 
dominus fundi who bore the responsibility of the coloni on his estates. 
Coloni of the Later Empire however appear on the tax-rolls as per- 
sonally registered, under their own names, Adscripticii in these cases 
would therefore be coloni who paid their own taxes independently, 
‘The terms colonus and inguilinus which appear in legislation after 
Constantine, existed before, but in quite a different form—as designat- 
ing free tenants.” 








10, P. Veyne, op. cit. in n7. 


11, F.C, Savigny, Ober den rimischen Kolonat, Vermischte Schriften I, Berlin 1850, 
Af, His first report on the Roman colonate in the German Akademie dates from 
1822. 


12, Savigny, op. ct, 45 
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Savigny discusses three aspects of the colonate: 1) personal 
position (persinliche Zustand), 2) relationship to the land (Verhalinisse 
des Kolonen 2um Boden) and 3) relationship to property and taxation 
(Recht am Boden und Steuer). 

The colonus in his personal life was ingenuus. Among other 
rights was that of entering into a legal marriage. His freedom, 
however, was limited in that he was considered a serous terrae. Not 
even the proprietor could set a colonus free of his bonds to the land to 
which he had no rights of his own as it did not belong to him. His 
prevailing duty was to till the soil and give up part of the produce to 
the posessor. He had the right to property, but not to transfer it 
‘without the permission of the landowner for whom he worked. He 
was protected by the law because the canon could not be increased 
arbitrarily. He himself could not sue the landowner, or could only in 
exceptional cases. Alll colon were obliged to pay poll tax—an obliga- 
tion they carried out independently, as they were persinlich stener- 
pflichtg. 

By accident of birth an individual could wind up in the position 
of colonus. Concerning the origin of the entire group (Stamm), 
Savigny is noncommitta in his conclusion and confines himself to the 
assumption that there must at one time have been a great number of 
such coloni whose number were therefore reduced and obstacles 
placed in the way of any increase. The argument that these were slaves 
who were given their liberty with the proviso that they must remain 
on the land seems a natural one to him. Simplest of all would be 
explanation—if it could be proved — that personal dependence (Leibei- 
_genschaf) existed in the provinces even before Roman times. It might 
be expected that possibilities for the emancipation of the coloni 
(Freilassung) existed, but sources contain no mention of this." The 
colonus could be free if he remained for less than thirty years (twenty 
for colona) on the same estate. 

Fustel de Coulanges refers to some of these questions in a more 
comprehensive way." He is clearly anxious to explain the origin of 
the colonate and his approach is as much legal as itis historical. He 
treats the relationship as a private and legal one, observing its 
development and_ establishing a continuity between the colonate of 
the later Roman Empire and coloni of earlier times. Fustel de Coul- 
anges begins with the following premises: there was no law which 
introduced the colonate; of the forty-three laws in the Codes related 


13, Idem, 4 and 37. For the posibility of manumission of dependent colon, see also 
Fustel de Coulanges, op. cit, 35 
14, See note 8. 
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wo the colonate, not one defines the position of the colomus in general; 
all these laws arose out of specific circumstances and in relation to 
other subjects and are therefore scattered throughout the Codex Theo- 
dosianus under various headings®; there is no mention of the colon- 
atus in the legislation of the first three centuries of the Empire because 
at that time it did not come in contact with either the judiciary or the 
tax authorities. As soon as the colonus was allotted a place on the tax- 
rolls, the law began to take an interest in him. The roots of the 
colonate are to be found in an earlier age and Fustel de Coulanges sees 
three sources of its appearance: 1. free coloni who contracted to work 
for five years were reduced by debt and overdue rent to serfs bound 
to the land and its owner; 2. coloni who worked without a contract, 
such as those on the saltus Burunitanus in North Africa, remained on 
the land, tied by their own interests or out of habit, with no intention 
of leaving nor any of the part of the owner of driving them away; 
3. finally, coloni who were either forced by their Roman masters or at 
their own request, were settled as cultivateurs perpetuels. These diverse 
circumstances were repeated from generation to generation until 
eventually in the Later Empire the colonus found himself inscribed on 
the tax-rolls, Finally, the colonus appears as a freeman and there is no 
Jaw that confuses him with either servi or mancipia."* 

Fustel de Goulanges categorically opposes an already existing 
opinion that imperial fiscal policy in the Later Roman Empire was the 
only reason for the emergence of the colonate.” His conclusion, 
briefly formulated and nowdays forgotten, is difficult to dispute: 
“Linscription au cens n'a pas fait les colons; mais elle a été le premier titre 
certain qui ait marqué offciellement leur condition; et elle a été aussi le 
premier point de contact que les colons aient eu avec le gouvernement 
imperial.” Underlying the discussion, however, is the argument that 
this was the first contact with the imperial administration. This might 
be true of Italy, but not of the provinces. The opinion of Fustel de 
Coulanges on the difference related to tax-paying between coloni of 
the Principate and those of the later Empire may be also discussed or 
even disputed. He discovers this difference in the method of inscrip- 
tion in the tax-rolls, a point on which Savigny backs him. According 
to the Digest, it was the dominus fundi who enrolled both the colonus 
and inguilinus on his estate for taxation. From Diocletian onwards, 


15, Fustel de Coulanges op. cit, 88. 
16, Ibid. 87, 98-117. 


17, Fustel de Coulanges has in mind the B. Heisterberkg’s study, Die Enstebumng des 
Colonatus, 1876. 


18. Fustel de Coulanges, op. cit,75; ee also Savigny, op. cit, 
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however, it is no longer the dominus fundi who gives the names of the 
coloni and slaves, but the coloni themselves who are personally taxed 
and pay the capitatia” This statement is somewhat mitigated by 
Fustel de Coulanges who claims that though this was the theory, in 
practice landlords paid what was owed to the state by those living on 
their land. Lastly, in his opinion, not all coloni were censiti, There 
were, he thinks, several types of coloni, as may be seen from earlier 
terms such as originarii or originales—those whose families had been 
coloni for more than one generation; censiti, adscripticit or tributarii 
who paid poll tax, inguilini who were originally house tenants but 
later become the same as coloni, and finally the coloni who were 
neither originarii nor adscripticii, These terms were not synonymous 
nor did they mean the same person. 

Although arising in various ways and therefore different, they 
share some characteristics: the colonus was a free person, in contrast 
to the mancipia and servi; the nexus colonarius was one thing, the 
condicio servitutis quite another. The colonus had the right to marriage 
and inheritance; the landowner could not sell him; he could appear in 
court as a witness and take holy orders. There are, however, circum- 
stances that narrow the gap between colonus and servus. Just as the 
slave could not leave his master, the colonus could not leave the land 
he tilled and the landowner gradually become his master. The services 
were no longer open to him, not even military service. His position 
became hereditary. In the case of his taking holy orders or entering 
the army, the landowner’s rights over him were first taken into 
account.” 

‘Thus the colonus, although not a slave, was not free and this 
position was legally formulated, as for example paene est ut quadam 
servitute dediti videanturin C.J.X1 50. He could, accordingly to Fustel, 
remain free, if he remained on the same estate for less than 30 years.” 

When considering colonate relationship from the later Republic 
to the Later Empire in Rome, Fustel de Coulanges established a 
continuity in development throughout several centuries. He rules out 
state intervention as a central factor in the creation of the colonate. 
‘The coloni in his opinion, really became unfree because they had lost 
their economic independence. At one time free, they found them- 
selves in a situation where they could no longer leave the estate on 
which they lived: “Their original contract allowed this, but the rent 
they owed forbade it; they were not tied to the land by the law, but 
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by debt. The land held them back not because they were coloni but 
because they were debtors." 

This point of view was disputed by J-M.Carrié almost a century 
later, Carrié considered that it had been inspired by a bourgeois 
rationalism which regarded the colonate from a liberal ideology 

ive and that Fustel de Coulanges had contributed most to the 
modern myth of the colonate. Carrié does not enter into the argu- 
mentation of Fustel de Coulanges; he criticizes him for strictly ad- 
hering only to the sources and he himself is prepared to defend the 
generally held point of view—it appeared in the nineteenth-century 
German thought-that the colonate was a product of the state 
administrative pressure and that the dependence of the colonus, came 
about due to Diocletian's fiscal reform.” 

When he established a continuity between the earlier coloni and 
the colonate in Codes, Fustel de Coulanges had in mind above all its 
Italic roots. M. Rostowzew in his study about Kolonatus dated 1910" 


22. Op. 
23, JM. Carri, “Le colonat du Bas Empire: un mythe historiographique?* Opus 1, 
(1982): 352ff. disputes the following assumptions of Fustel de Coulanges: the 
establishment of any continuity in the development of social and economic 
formation from the Roman Empire to the ninth century; the consideration of the 
conditions of the colonate from the perspective of a liberal ideology, ) that the 
colonate was already in existence when the state took an interest in it for fiseal 
reasons and 2) tha the binding of the colons to the soil he cultivated was a product 
‘of the “wapportcontractuel." By defending the spontaneous nature ofthe appearance 
of the colonate, Fustel de Coulanges, as Carri thinks, was in fact recognizing a 
‘custom as a source of authority and a factor of historic evolution: asa freeman, the 
<colonus was not subjugated to the state but to another man; Fustel was confusing 
public and private law, here between the ideas of “fixation fiscale and the contractual 
régime of land exploitation:” he did not recognize the right of the state to regulate 
the economic relations of the group to which he opposed self-regulation instead, 
‘Although the colonate, in Fustel’s opinion, was not a reality introduced by law, it 
‘was recognized in order to prevent abuse or attacks on the principles of personal 
rights, 

Carrié was to return to some ofthese questions in his paper “Un roman des 
origines: les généalogies du colonat du BasEmpire,” Opus 2 (198 isis 
‘was to be disputed by A.Marcone, “Il colonato del tardo impero: un mito 
storiografico?™ Athenaeum (1985): 5134E, who focused his criticism mainly on the 
question of continuity, the chronological and geographical universality of the 
‘colonate and the issue of the position ofthe colonus as a category between freeman 
and slave. In any cas, itis essential to rerun to the sources, which in many cases 
confirm the general point of view of Fustel de Coulanges. On his value, see also M. 
Finley, “Masters and Slaves, "in The Ancient Econonny, (1973), 70: “Fustel’s argument 
has attached litle attention because historians have been too obsessed with the evils 
of dlavery to appreciate the evils of short-term tenancy under the harsh Roman law 
‘of debt. The argument is no less vali for this neglect.” 


24. M. Rostowzew, “Studien zur Geschichte des romischen Kolonates,” Archiv fst 














FOREWORD 9 


also insists on the general in the development of this institution, but 
sets out from the aspect of Hellenistic administration in Egypt and 
other eastern countries. The Romans only continued the policy of the 
Prolemies and Seleucids, He thus shifted the question of continuity 
into the sphere of influence of the Hellenistic countries on Rome. In 
his research he does not go further than the third century A.D. 

Later studies of the colonate tend to be dominated by the point 
of view that it was created by administrative pressure, particularly the 
fiscal policy of Diocletian and fourth-century emperors. This theory 
arose inthe 1850s and frequently appears in works of the time. Most 
modern works also incline in this direction. C. Saumagne,” in his 
study dated 1937, considers that two types of coloni existed at the 
time of the Principate; coloni and inquilini. This idea is primarily 
based on the inscription from Henchir Metich in North Africa, that 
shows that both, a) coloni who had villae dominicae and who were in 
{fundo and. b) those who were ultra fundo, inqulin in his opinion, 
‘worked on lands belonging to the emperor.* Both terms were 
retained in the Later Roman Empire: the colonus of the earlier period 
became the adscripticius or tributarius after Diocletian. Saumagne 
designates the first as colonus, while the former inguilinus took on the 
meaning originally held by the colonus and is also given the designa- 
tion colonus,. From the end of the fourth century they exist as two 
classes: one subjected to the conditio tributaria and entering into the 
capitatio humana taxation system, while the other is in a more 
favorable position and free of the capitatio. Both, however, were 
obliged to remain on the land they tilled and were subject to the ius 
originarium. ‘The freedom of the tributarius was restricted, in his 
opinion, by the capitatio; those who were not tributani had ingenuitas 
and although obliged to remain on the land, merited the ttle of free 
men, in relation to the others. From the late fourth century, both 
classes were in the same position as far as inheritance of this status was 
concerned.” 

"The study of Saumagne, abstract for the most part and inclined 
to generalized conclusions, has attracted less attention than it de- 
serves. His pivotal point of departure and indisputable conclusion is: 


Papyrusforschung, (Beiheft 1.1910). 

25, Ch. Saumagne, “Du role de" ‘origo’ et du ‘census’ dans la formation du colonat 
romain,” Byzantion 12 (1937): 48746 

26. CIL VIN25902, line 16, For this and other North African inscriptions, see J. 
Kolendo, “Le colonat en Aftique sous le HautEmpire,” Centre de recherches 

a’ bistoire ancienne 17, Armaeslitteraies de " Université de Besancon, (1977); D. Flach, 
Chiron 8 (1978) 44146. 


27. Saumagne, op. cit., 4934f; 5O8f. 
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tributarii or adscriptici were enrolled in the census of a given estate 
and paid their capitatio through the dominus fundi Here Saumagne 
differs fundamentally from Fustel de Coulanges who considered that 
it was in fact the adscripticii who enrolled under their own names in 
the libri censuales at the time of the Later Roman Empire and paid 
their own capitatia This conclusion, however, was lost in a welter of 
other, less appropriate ones, among which were those that tried to 
attribute the emergence of the colonus’ dependence to administrative 
pressure, By giving the dominus fendi the right to collect tax, the state 
then transferred to him the right to the property of the tax debtor, 
which was forfeit in the case of tax debts according to an ancient 
regulation in the Roman state. This right of the landowner would 
then become the instrument by which he would acquire personal 
power over the colonus.” 

Ganshof belatedly pointed out the credit due to Saumagne ina 
short work dated 1945, but disputed his identification of the ingui- 
linus with the colonus in the later Roman legislation and the conclu- 
sion thar only the adscripticius was subject to the dominus fundi while 
the inguilinus was not. He himself concludes that from the middle of 
the fourth century all coloni, because of the ius census were in a 
position close to that of slavery. He nonetheless admits that the ius 
censa was felt more strongly by the adrian ubjoating him 
to the landowner than it was by the other coloni 

(CE alc preci da ne Decl acel 
reforms brought in the tying of the colonus to the land. This is 
explained in detail in his study of 1957." While admitting that there 
were earlier allusions to coloni being tied to the land in some cases 
(North African inscriptions, inscription from Lydia), he considers 
the first clear and unambiguous evidence that the coloni (or some 
coloni) were dependent on the landowner to be Constantine's law 
dated 332, C.Th.V 17,1 and the first evidence of the hereditary 
character of the bond to be the law of 364, C,].XI 68,3. There were 
coloni who lived on estates as land tenants and inguilini who were 
house tenants, but who worked on the estate as craftsmen or farm 
laborers to earn their living, There are two laws on which Jones bases 
his view of the dependence of the colons that on the Thracian coloni, 


. Op. cit, 496Ef: 57H 
29. Ibid, 5716; 573. 
30. L. Ganshof, “Le statut personnel du colon au BasEmpire, observations en marge 
d'une théorie nouvelle.” Ant. Class 14 (1945): 2616. 
31. AJHIM, Jones, “The Roman Colonate,” Past and Present 13 (1957): ff. (reprinted. 
in P.A. Brunt, The Roman Economy, (1974) ch.XV p293if) and LRET799. 
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C.J-X152 and that on the Illyrian coloni, C.J.X1 53. In the former, 
even after the abolition of the capitatia, the coloni did not have the 
right to leave the land; in the latter, they were bound to the land 
nomine et titulo colonorum. The measures binding the coloni to the 
land did not, in his opinion, precede Diocletian's time and were 
linked to the reorganization of the poll tax. This was primarily a fiscal 
measure; the binding of the colonus to the land would then be a by- 
product of more wide-ranging fiscal and administrative measures, Not 
only the coloni but peasant proprietors, too, were tied to the place of 
their tax registration. These measures, however, did not have the same 
effect everywhere. The Palaestinian coloni were bound to the land 
only in the time of Theodosius, while those in Egypt were free up to 
the fifth century. Finally, Jones concludes that not all coloni were tied 
tw the land but only the descendants of those who had been enrolled 
in Diocletian's census. In time their numbers were reduced and their 
places taken by free coloni.™™ 

Interpreting the emergence to the later Roman colonate, with 
coloni bound or tied to the soil as a consequence of Diocletian's fiscal 
policy, A.H.M. Jones completely ignores the relationship of the 
colonusto the dominus fundi. This is also characteristic of more recent 
works on the colonate by W. Goffart and D. Eibach. Goffart treats 
this aspect as so unimportant that he even considers the colons iuris 
alieni, referred to in Constantine law of 332, to be free tenants who 
paid their own taxes independently and entered into contract leases of 
their own free will. The dominus fundi is lost sight of in this research 
and becomes a minor factor. The binding of the colonus to the land 
came about, in Goffart’s opinion, in the late fourth century. He 
views the problem rather simplistically, solving it by the assumption 
that there was a change in the taxation pattern. In the early fourth 
century, individuals would have their tax assessed on the basis of their 
property; at the end of the century, this was done on the basis of 
property declared. The colonus was then erased from the capita list and 
registered in the tax-rolls together with the land he tilled.”” 

If AH. Jones avoids giving a clear definition of the tied 
colonus, its because it can be hardly conform to the given or inferred 
meaning of earlier terms used in the legislation of the fourth to sixth 
centuries as are: adscriptcins originarius and originals, inquilinus and 
tributarius. In his voluminous work, The Later Roman Empire, Jones 
is inclined to interpret some of these as titles for various aspects of the 


32. “The Roman Colonate,” 297 and 301. 


33. W. Golfart, Caput and Colonate, Towards a History of Later Roman Taxation, 
1974, especially ch. V, p. 71E. 


12 LATER ROMAN COLONATE. 


same phenomenon." 

D. Eibach in his dissertation “Untersuchungen 2um spatantiken 
Kolonat in der kaiserlichen Gesetagebung,” of 1976, was the first to give 
4 systematic review of the terms in later Roman legislation related to 
the coloni: censibus adscripti and adscripticii, originales and originarii, 
tributarii and inquilint. His research is confined to the period from 
Diocletian to Justinian, ca. from 300 to 565 A.D. Two negative 
conclusions emerge from this study: 1. the terms quoted above are 
not synonymous; with the exception of colonus and adscripticius, they 
appear only in laws of the fourth and fifth century. Before the sixth 
century, terminology is reduced to two names: colonus wiodotés and 
adscripticius ( évanéypagoc). Colonus in the sixth century has a 
much wider meaning than in the preceding ones. 2. The legislature 
‘uses these terms less frequently to designate special classes of the farm- 
laborer population. Eibach sees more of a difference in the chronolog- 
ical interchange of terms used by the imperial administration. 

If the formation of a dependent colonate and the binding of the 
colonus to the land are interpreted as being solely a consequence of 
fiscal policy on the part of the later emperors, the dominus fundi 
becomes an unimportant factor. He cannot, however, be eliminated 
or ignored in research for the simple reason that the laws referring to 
the coloni do not ignore him, In regulating questions of tax payment 
and preventing coloni from running away, the landowner was 
frequently a key factor. For this very reason, that coloni worked not 
on their own land but on that of others, special regulations were 
devoted to them in the laws governing the fiscal obligations of the 
rural population. Any attempt to study the peculiarities of the coloni 
who were more tied to their farms than peasant freeholders, leads 
inevitably to the relationship between the colonus and the landowner. 

‘When the emergence of a dependent colonate is interpreted as 
by-product of Diocletian's fiscal policy, the underlying belief is that 
the later Roman Empire was repressive and that it was therefore 
possible by an act of the imperial chancellory to render at one stroke 
an entire class immobile and tied to the land. Recent studies, however, 
indicate that the repressive character of the later Roman state is 
questionable." The theory that one of Diocletian's laws bound to the 


34. LREL799. 
35. ‘The theory of continuity in the development of the colonate, from the first 

B.C.to the Later Roman Empire did not find many followers. The coloni of 
the Later Republic and the Early Empire are treated by modern scholars as a 
‘phenomenon different from the colonate after Diocletian. See for example Kolendo, 
op. cit, in note 26; P-W. de Neeve, Colanas, private frm tenancy in Roman Italy 
ring the Republic end the Bary Principat (Attra, 1982) 
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rural population to their farms also has its weaknesses. The emperor 
is not cited as author of any such law in any of the later rescripts 
referring to the coloni, taxation or escape from the land. This is quite 
striking in the light of the fact that some emperors from the fourth to 
the sixth century refer to the regulation of their predecessors as 
Justinian does to Anastasius in his law of the application of the same 
rule to liberi coloni after 30 years period as to the dependent coloni or 
simply to the lex a maioribus constituta in order to lend weight to his 
edicts. Another difficulty is that the majority of laws restricting the 
freedom of the coloni date from the second half of the fourth century, 
so that some are a century younger than Diocletian. Laws of this kind, 
directed from the imperial administration to Thrace and Ilyricum as 
well as the law of the Palaestinian coloni are not of the same date . 

“The freedom of the coloni could have been threatened by his tax 
obligations, but it would seem that this was not the only nor the most 
important feature of his position. An undoubtedly important 
question is the relationship between the colonus, as a man working on 
another's land toward the person who owned it," In the Later Roman 
Empire, as before, it was primarily on the colonus to cultivate the 
land and pay to the landowner. Even in discussing the fiscal obliga- 
tions of the coloni, the dominus fundi, through whose mediation 
many coloni paid their taxes, cannot be ignored. 

It is difficult to foresee any reconciliation of the two theories, 
one of the colonate as a by-product of the fiscal policy of fourth- 
century emperors, the other of a previously created dependence on 
the landowner, but itis possible to discuss the extent to which one 
factor or the other diminished the freedom of the colonus: what the 
role of the central imperial administration was in bringing about the 
dependence of the colon and what the consequence of the private and 
legal relationship between the tenant and landowner was. Linked to 
this is the question whether the colon as a social category lost their 
freedom or whether it was individuals who, by losing the economic 





36, Tax payment could be, as many papyrological documents reveal, the subject of 
contract between tenants and proprietor, Indirect payment of taxes through the 
landlord is not necessarily peculiar to the Later Roman Empire. Even in the second 

thind centuries there were tenants who paid their taxes indirectly and who were 
treated as a special class in Egyptian documents. See P. Wessely Prag,, published in 
Exnomia, Listy filologické 5, 80 (1957): 1, pp. 1631 and 2, pp. 56-80; of. L, Varcl, 
*Merpnuattaor,” /JP 11/12 (1957/8): 974. For the character of the Later Roman, 
state, see R, MacMullen, “Social mobility and the Theodosian Code,” JRS 54 (1964): 
49 HJ. Honstkote, “Die Theorie von spitantiken “Zwangstaat” und das Problem 
der Steverhaftung,”Beitrage zur klaischon Philologe 159 (1984); D.W. Rathbone, in 
‘Atti del colloquio intern. The Ancient Economy and Greco-Roman Egypt, Bologna, 
1987 {1989), 16tE; idem, Economic Rationalism and Rural Society in third century 
AD. Egypt. 
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independence, were forced to give up part of their personal freedom, 

The opinion that the coloni as a class lost their freedom to leave 
the land they tilled and some individual rights and found themselves 
in a position between free and slaves, is weakened by the circum- 
stance that in the laws up to the time of Justinian, those who re- 
mained free, liberi coloni, appear beside obviously dependent coloni. 

Laws from the fourth to the sixth century regulating the cases 
of escaped coloni and their punishment, on the transfer of tax liability 
to the person sheltering the fugitive, on the rights of the dominus 
Jundi for whom the colonus worked and so on, reveal one side of the 
problem: the extent to which fiscal policy in the later Roman Empire 
contributed to the binding of the coloni to the land and its owner and 
therefore to the diminishment of their freedom. The dependence of 
the colonus has another side, related to the private and legal relation- 
ship between the person cultivating land that did not belong to him 
and the owner of that land. There are two points of access to the 
study of this relationship which certainly existed prior to Diocletian: 
one leads to sources of the colonate in the time preceding Diocletian, 
the other to papyrological sources, primarily those on évandypaypot 
or adscripticii and legal texts. Papyrological evidence, particularly 
from the period between the fourth and sixth centuries, contempo- 
raries of the legal texts contained in Codes, are not evidence of the 
application of these laws in Egyptian practice, but on the relationship 
between évanéypawog and deax6ens. They therefore reveal a side 
of the problem not dealt with by the law. There is no real reason here 
to believe in any particularly different Egyptian development.” ‘That 
the term évan6ypawoc—the same as that used for adscripticius in 
Greek version of sixth-century laws—regularly appears in the papyro- 
logical documents, shows that in this sphere the same laws were in 
force in Egypt asin the other provinces. There is no real reason either 
to single out any other region. The Latin adscripticius as a term 
corresponding to the Greek évaxéypaqoc has been confirmed by 
an inscription from Asia Minor.” 

Later Roman legislation does not go into the question of the 
conditions of leases or the obligations of coloni proceeding therefrom. 
Like other sources, they do not explain the emergence of the colonate. 
Ithad been in existence for a long time already and probably through- 
out the Roman state. Both laws and other documentary texts, 
particularly papyrological, as well as data from ancient authors, reveal 





37, See N. Lewis, “The Romanity of Roman Egypt,” Atti XVI Pap. Kongr. 3 
(1984): 10774; J.G. Keenan, “On Law and Society in the Later Roman Egypt,” ZPE 
17 (1975): 2374. 
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that there were various categories of coloni. Basically, some were 
considered to be free—liberi coloni—and other dependent, coloni ixris 
alieni. This difference was not brought about by Diocletian's fiscal 
system, but it made use of it and contributed to entrenching it. The 
fiscal policy of fourth-century emperors certainly deserve attention 
but the relationship between colonus and possessor, which is indubita- 
bly much older than the first laws on coloni and which is taken into 
account by them, cannot be ignored. 


wee 


‘The aim of the research combined in this study under the title 
“The Later Roman Colonate and Freedom” is not to create a new 
theory of the origin of the colonate, but to show the circumstances 
surrounding it and to discover to what measure these contributed to 
reducing free tenants to a position where they did not dare to leave 
the land they tilled, land which did not belong to them, What is at 
issue here, isthe freedom of common people who worked another's 
land in order to survive. This freedom has no political aspect. Two 
things emerge as significant in studying the question of freedom 
among coloni in the later Roman Empire: 1. the colonus and his fiscal 
obligation, 2. the relation of the colonus to the landowner, which 
certainly predated his relations toward taxation. As both, the fiscal 
system and individual indebtedness have a bearing on the origin of the 
colonus' dependence and gradual loss of freedom, both aspects have 
been included in the following studies. The effect of the fiscal system 
has been studied from example of a numerous and, it could be said, 
composite group of homolog that include both coloni and free, taxable 
peasants. The position of dependent colon is best illustrated by the 
example of adscripticii. Consideration has also been given to the 
inguilini who could have become dependent and to barbarians settled 
on Roman territory and included in the existing category of depend- 
ent coloni by an imperial decision, as if they were adscripticii. Other 
terms applied to dependent coloni such as censiti, tributarii, originales 
and originarii, the Greek terms dr6popog and dretiO.voc, as they 
did not designate special groups, have not been given separate 
chapters. They are primarily additional qualifiers or even synonyms 
for one of the existing groups, under the heading of tax (ensiti, 
tributari, on6gopot), ot origin (originarii, originales) or are compre- 
hensive terms which may be applied either to dependent people, as 
‘SmesOwvos, or to both, as colonus (yecpydc). 

In fact, one can only speak either of free coloni with no debts to 
dominus fundi, the liberi coloni in the law texts, and those reduced by 
debt to dependence, the coloni iurisalieni. 
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Discussion of coloni who were iuris alieni seems crucial to 
research into the question of freedom and so it is allotted a separate 
chapter which to a certain extent also sums up the study of various 


groups. 


TAX AND FREEDOM 


‘umerous theories on the origin of the dependent colonate in 

contemporary thought may actually be reduced to two theories 
of research: those who claim that coloni sank gradually into a position 
of quasi-slavery due to rent arrears, i.e. because of the private debt to 
the land proprietor, and those who explain the dependence of the 
coloni as the result of Diocletian's fiscal reform, the severity of which 
‘was rooted in the idea that those who tilled the land did not have the 
right to lea 

The two theories on the origin of the dependent colonate are 
mutually exclusive: debts and indebtness belong to the sphere of 
private law— the dependence of individuals originating with the one 
to whom the land belonged, while on the other hand the rigidity of 
fiscal obligations thus conceived led to the dependence of entire 
groups on the state. Dependence of the colonus to the dominus fundi, 
however, appears in later empire laws concerning taxation and fiscal 
duties. Both aspects, therefore, merit attention, in general and in 
relation to individual groups of coloni mentioned in the laws or other 
sources, when considering the problem of diminished freedom of the 
coloni. Born free, they lost part of their freedom working on land that 
did not belong to them. 

Since the mid-nineteenth century, the tendency has been to ex- 
plain the dependence of the later Roman colonate as a consequence of 
administrative pressure. Revillout narrowed this down to the issue of 
taxation and some researchers in the latter half of this century 
continued this argument, emphasizing the part played by Diocletian's 
fiscal reform in binding the colonus to the land.' The majority of 
recent works, whether general histories of the later Roman state or 
studies devoted exclusively to this problem, treat the dependent 
colonate of the fourth to sixth centuries as a new phenomenon anda 








1, Ch, Revillout, “Etude sur l'histoire du colonat chez les Romains,” Revwe hist de 
doit franais et eemeng. 2 (1856)-417H, and the same 3 (1857)20948. . Serrigny in his 
Droit public et administratif romain, (1862) I, 386, was the first to discover the 
difference between serf coloni and free coloni. It seems important to note also 
Heisterbergk’s opinion, Die Enstebung des Colonatus, (1876) that the origin of the 
colonate is to be sought in the provinces, notin Italy. According to him, the basic 
reason for the transformation of free tenants into dependent colon: bound to the soil, 
was Diocletian's fiscal reform. For other early theories on the origin of the colonate, 
see Clausing, Colonate, especially 91-137, chapter “Administrative pressure.” 
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legal creation, a consequence of Diocletian's fiscal reform? 

“There is no doubt that there was a striking tendency in Later 
Roman Empire legislation to prevent the rural population from 
leaving the land. Fiscal objectives were clearly delineated in all laws 
related to the problem. The first question is: was this a new departure 
of the Later Empire after Diocletian; the second and clearly more 
complex question is whether the tax system could reduce the coloni, 
more than other categories working the land, to a state of depend- 
ence while depriving them of the possibility of leaving, when they so 
desired, the land they did not own. In post-Diocletian laws, they are 
treated as a separate group. The reason is certainly that they worked 
on land which did not belong to them, while the problem for the 
Roman state was how to prevent them, without applying force, from 
Ieaving the land, which uncultivated, would be therefore untaxable. 

The answer to the first question may be sought in sources on 
earlier Roman practice in the provinces. It is true that in the last 
centuries of the Roman state leaving the place where one was 
registered in the tax-rolls together with the land one tilled was pro- 
hibited. But it could be hardly the specific feature of the Later Roman 
Empire, A system of taxation based on a census of land and people as 
a work-force on it was no novelty at the time of Diocletian; earlier 
information tells us of its existence in the provinces. Though not 
neglected in earlier research, it is disregarded in the conclusions. 

“The duty to register people who worked the land (aratores) and 
the land being cultivated (iugera) existed in the oldest of the Roman 
provinces, in Sicily. According to Cicero, In Verz Il 3,120, this 
practice was borrowed from Hieron’s taxation system: Lege Hieronica 
numerus aratorum quotannis apud magistratus publice subscribitun. A 
professio ingerum was also carried out.’ At the time of Verres's 
governorship in Sicily, declaring an erroneous number of ingera was 





2. See Jones, Colonate, 299: "It would seem, then, that the tying of the colanus to his 
farm was the by-product of the fiscal and administrative measure of the wider scope,” 
but he admits too, that “for such a measure there were partial and local 

from the principate.” See also his study *Capitatio and ingatio,” /RS 47 (1957): 88 
and “Census records of the Later Roman Empire,” JRS 43 (1983)228if. Similar 
opinion: Stein, Ba empire, 75. For the history of modem theories on taxation, see 
‘A. Déléage, La espitation du Bas-Empire,1945, “Introduction,” 5-22, 

3, See Habermehl, RE VIII A-2, 1959, col. 1576; Cic. In Verr.Il 3, 120: Lege Hier. 
‘nica mumerus aratorum quotannis apud magistratns publice subscribitur. CE. aso TL 
3,21. SeeM. Mirkovié, “Zbornik Filozofskog fakultet,” Beograd XV-1(1975): 65ff. 
(Ga Serbian, with an English summary, “Cicero, In Verrem I 2, 55 and the false tax 
declaration”). 
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cause for the accusation and punishment of Xenon from Maenae. 

‘Numerous Egyptian papyrological texts testify to the effect of 
the taxation system on freedom of movement among the rural 
population. As far back as the Early Empire, restrictions were as 
follows: no one who worked the land and paid taxes was allowed to 
leave his idia, the place where he was registered in the tax-rolls; a tax 
debt could land him in prison. Leaving the land was considered 
illegal, as amply demonstrated by data from the first century A.D, on 
the anachoresis,’ A frequent reason for leaving was the tax burden. 
According to the testimony of Philo Judaeus, tax debts deprived 
people of their property and frequently threatened their personal 
freedom.’ Villages in the early centuries of the Roman Empire were 
already being abandoned for this reason. Governors of Egypt tried to 
return all those who had fled elsewhere.* 

As far as responsibility for the payment of tax was concerned, 
the Roman state at the time of the Principate invariably held the 
landowner liable, regardless of whether he himself cultivated the land 
or this was done for him by coloni. This is illustrated by the example 
of Xenon from Maenae in Sicily, of whom Cicero, Jn Verz Il 22, 55 
has the following to report: accused by Verres of having a greater 
number of ingera than he had declared, Xenon defended himself by 
saying that he did not cultivate the land himself, but had given it over 
to a colonus; the latter however had left the land and fled, being no 
longer able to endure the ill-treatment and abuse of the decumani who 


4, The problem of anachoresis was often discussed, see for example M. Rostowzew, 
Kolonatus, 209; H. Henne, Documents e travaux sur 'Anachoresis, Akten VIIPap. 
‘Congr. Wien 1955; A. Boak and H. Youtie, light and oppression in fourth century 
Egypt, Studi in onore di Aristide Calderini e Roberto Paribeni Il, 1957, 225ff. and 
above all H. Braunert, Binnenwsenderan, Studien zur sozialgeschichte Agyptens in der 
Prolemacer- and Kaisereit, 1964 and his paper in /JP 9/10 (1955/1956): 20146. Cf. M. 
Mirkovig, “Flucht der Bauern, Fiscal- und Privatschulden,” Festgabe fi Professor 
Johannes Straub (1989)-147H 

5, Philo lud. Despe: leg. U1 163:€42" o68tv Oaynaordv ol popodoytas 
vera Bépfapor rée @Goeig Fépov xaidefac ayevorat..ob psvov eK 
rGv obofuv @AA@ Kai éx TOY owpdrwy Axpr Kal Yuxte robs 
wvbtvoug émtgépovsec, U: Wilcken, Eis dunbles Blatt aus der inneren Geschichte 
Agyptens, Festschrift Hirschfeld, 1903, 1234 explains the flight of people from the 
land as the result of an extraordinary situation, inthis case plague, while admitting, 
however, that the eason might also to be burden of liturgies and taxation. 

6, ‘The follower edicts are known: W.Chr. 202 (Vibius Maxinus, A.D, 104); BGU 
11372=W.Chr.19 (Sempronius Liberalis, A.D. 145); DJ. Crawford - PEEaserling, 
JEA 35 (1969}:188 (A.D. 200/201); P. Catt. 2 = SBI 4284 (AD.207); BGUT159 = 
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acted as tax collectors. Cicero condemns Verres and defends Xenon. 
‘Nonetheless, the charge by itself was founded on the concept that the 
landlord was responsible both for making a truthful tax declaration 
and for paying tax. Unconvincing as Cicero's argument for the 
defense may sound, it reveals the following: payment of taxes could 
probably be transferred to the colonus by a lease contract; in the case 
of his leaving the land, however, the owner was obliged to pay off 
fiscal debt to the Roman state. The case of Xenon therefore is not a 
‘well-chosen illustration of an abuse of power on the part of Verres; he 
was simply following the usual practice.” If it was true that the 
colonus was cultivating undeclared ixgera, Xenon should have said so 
in his professio. The law had envisaged this, as may be seen in a later 
law, Digesta L 15,4 (Ulpian), regulating the declaration of land and 
the workforce on it. First, an exact description of the estate and its 
boundaries had to be given, followed by what was to be sown on it for 
the next ten years and finally, the responsibility of the owner for the 
declaration of laborers was underlined: Si quis inquilinum vel colonum 
non fuerit professus, vinculis censualibus tenetur—he who does not 
declare an inquilinus or a colonus is himself liable for the tax. 

In Egypt, too, taxation could be transferred to the tenant, to the 
one who did the sowing; but here too, in the case of his leaving the 
land, the tax debt remained with the owner. Ifthe latter in turn were 
to leave the land, the burden of paying tax on it would fall to the 
others left in the village." 

Judging by written sources from Egypt—there is no real reason 
to believe that it was treated differently from the other provinces—the 
Roman state in the first three centuries endeavored to return to their 
idia all those who had fled elsewhere. The use of force was frowned 
‘on when returning a fugitive, t& Bata xai t& &vopa, according to 
a text dating from 207 A.D.— a recommendation also found in a 
fourth-century law." There is no information from the Early Empire, 


7. See Habermehl, op. ct, in 2.3. 

8. For Mepiopdg avaxespexétiy, see Sh. Wallace,"Taxation in Egypt,” (1938): 
Braunert, Binnenwanderang, passim. 

9, P.Catt.2= SB14284: ADEnoay xi coic év AARobanh Staxpifiovsas 
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Braunert, Binnenwanderung, passim and [JP 11/12: 2116. For origo and the link 
between idia and origo see D. Norr, RE Suppl. X, 1957, 447 £5 Braunert, 
Binnenwandersmg, 305 and passion. 
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however, that would prove that the Roman administration helped 
landowners to recover runaway coloni, regardless of how the question 
of taxation was regulated in the lease. This was obviously left up to 
the possessor and the colonus, as the subject of a private agreement. 
‘There were attempts to represent private debts, most likely to the 
landowner, as tax and state debts, in order to ensure state intervention 
in dunning the debtor. Ti. Iulius Alexander, the governor of Egypt 
at the time of Nero, expressly forbade this in his well-known edict, 
emphasizing that prison was penalty only for tax debts." 

Diocletian’ s fiscal system is one of the problems most fre- 
quently discussed by scholars. What is certain is that the taxation of 
land together with the work-force on it lay at the heart of the system. 
Lactantius reports the strict and detailed census of one and the 
another;” it is also preserved in the edict of 297 A.D. by the governor 
of Egypt, Aristius Optatus, ordering a census: 


néox oby éxdom époipg mpdg thy no\dmra vi Ys 
énePAriOn Kai xéoa éxéorn xepari tov ayporKoY 
kal &xd nofag WAretac pexipler mlo}fag &xd rob 
Rporedévray Oefov draréyparos,”” 


Land without laborers on it could not be cultivated, neither 
could it be taxed; the number of iugera accordingly depended on the 
number of capita declared by the individual in his tax professia. This 
number included, besides the landowner and adult members of his 
family, those to whom the land did not belong, coloni and inguilini. 
‘The owner was, as in earlier times, in the first place liable for tax; it 
was he who was also, as he had been earlier, liable for the tax of all 
those who worked his land, as already laid down in the Digesta, L 
15,4. Direct evidence of both is to be found in laws dating from the 
fourth to the fifth centuries. In a law of 366 A.D., C.Th.1,14 (C,J.XT 
48,4) this long-valid principle is formulated as follows: 


Sane quibus terrarum erit quantulacumque possessio qui in suis 
‘conscripti locis proprio nomine libris censualibus detinentur, ab 
buins praccepti communione discernimus; eos enim convenit 


11, OGIS n.669,2 = FIRA 2.69. 


12. Lact. De mort. pene. c.23. On Diocletian and his fiseal reform, see TD. Barnes, 
‘The New Empire of Diocletian and Constantine, (1982). 

13, AER. Boak and H.C. Youtie, The Archive of Aurelius Isidoras, (Ann Arbor 
1980), 234. and 266. (the Edict of Aristins Optatus). 
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propriae commissos mediocritati annonarias functiones sub solito 
exactore cognoscere. 


‘The exclusive liability of the landowner for tax is underlined also at 
the time of Justinian, Novella 128,14: Nullus antem penitus molestetur 
pro tributisterrarum quas non possidet. The law of 366 A.D., quoted 
above, establishes in the same unambiguous manner the landowner’s 
responsibility for taxation of his colonus: Penes quos fundorum 
dominia sunt, pro his colons originalibus quos in locis isdem censos esse 
constabit vel per se vel per actores proprios recepta compulsionis 
sollicitudine implenda munia functionis agnoscat. 

In the first place this type of tax system bound those to whom 
the land belonged to their birthplace and to idia, The system, 
however, concealed a difficulty which was to become evident in the 
centuries to come: how to keep the landless on the land and how to 
claim the capitatio from those who had no ingera. 

‘A series of laws appeared in the seventies and nineties of the 
fourth century calling on all those who left the land, liberi plebei and. 
coloni alike, to return." The recovery of fugitives was the duty of the 
provincial governor, as seen from C,J.XI 48,8. These laws did not 
‘envisage penalties for the runaways, regardless of whether they were 
free plebei and coloni or dependent coloni and inguilini. Plebei and 
liberi were returned to where they came from; coloni ixris alieni were 
returned to those to whom they belonged, cuius se esse profitetns, as 
formulated in C.Th.X 12,2,2. Those who had sheltered freeborn 
refugees on their land were also exempt from any penalty, C.Th.cit.: 
Quisquis autem plebeinm se adserit esse vel liberum, fide rei ostensa ab 
omni molestia vindicetur et ad ea loca, ex quibus eum esse clarwerit, 
remitatur. If it was a freeborn farmer who had his own possession, he 
‘would be charged tax, as also would a free colonus who disposed of his 
‘own peculium.” If someone, however, took in another's colonus, one 
who was alieni iuris, he was obliged to return him and to pay tax for 
the time the latter had spent in his estate; in some cases, a fine would 
be incurred." The legal reason for this penalty existed only in the case 


14. Ch. X 12,2; CJ.XT48,6; X153.1. 

15, CJ X148,8, where debts are treated as a matter of private contract. 

16. Capitationem temporis agnoscant in C-Th. V 17, 1; indemnitatem sarcat tri- 
‘utorm in C.Th. X 12, 2. The fine: C.Th. V 17, 2, A.D. 386: Quisquis colons iuris 
alent aut sollcitatione susceperit aut occaleationecelaverit, pro co qui privat eit, sex 
‘uri uncias, pro eo qui patrimonialis libram auri copatur inferre; CJXI 52 
(Theodosius): Si quis vero alienum colonum suscipienduam retinendumaue crediderit 
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of tax evasion: the colonus had not been working where he had been 
registered in the tax-rolls, ogether with the land and under the name 
of the landowner, but on the estate of the person to whom he had 
fled. There he appeared as an undeclared caput.” 

The legislator who provides for the return of a colonus to the 
person to whom he belongs, takes fiscal interests into account, but 
does not base the law on his tax liability, emphasizing instead his 
obligation toward the landowner. This was definitely the subject of 
a private contract. When the two components of the Later Roman 
fiscal system, capitatio and ingatio, were separated and the former was 
abolished, as in Thace in the time of Theodosius, the legal connec- 
tion between the landless and taxation disappeared also. They should 
hhave been able to leave the land and go wherever they pleased, but 
this in turn would raise the question of taxation based on the ingatio 
terrena. The Roman state then had recourse to an indirect method of 
retaining the coloni—authorizing the landowner to prevent them from 
leaving, in his capacity of domsinus and patronus, et patvoni solicitudine 
et domini potestate, 0 that, freed of the burden of taxes, they would 
not wander about unemployed, settling wherever they wished, 

Granting the landowner the legal right to retain coloni, whatever 
their fiscal liability, represents a major change in later Roman legis- 
lation. This practice was unknown in previous centuries. Neither 
Cicero's data on Sicily nor Egyptian papyri yield a trace on any such 
authority granted to landowners, although it was they who were 
ultimately liable for tax. If a colonus in the time of Principate left an 
estate, it was easy for the landowner to find another. In the Later 
Roman Empire the shortage of labor became a serious problem. The 
fiscal system could continue to function as it had hitherto only if all 
who had been entered in the awner’s proféssio stayed to work the 
land. In keeping with former practice, the Roman state could not 
prevent those who did not own land from leaving it. For this reason 
it had recourse to a new measure: coloni had to remain on the land, 





das auri libas ie copatuer exsolvere cuins agros transfugs caltore sacaveri, ita ut 
teundem cur omni peculio mo et agnatione restitust. Fine to the fise: CJ.X1 48,12, 
CIT, 48,52 and CJ-X1 53,1: Meneatque cos poens qui alienum et incognitum 
‘ecipiendum ese duscrint, tam in redbibitione operarum et darani, quod locis quae 
deseruerant facta es, quar malta, exis modurn in anctoritate indicscllocamus, See 
about itch. Adveriptici. 

17. A. Cerati, Caractire annonaire et anittte de l'mpt fonciér au BarEmpire, (1975), 
283. 


18. CJXI521. 
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not because of tax, but because of unfulfilled obligations towards the 
estate proprietor. The right of the possessor to retain an indebted 
colonus was explicitly formulated for the first time in Constantine's 
law of 332 A.D.”; the provision was repeated in later laws.” The last 
region where this rule was applied was Palaestina. The law on Palaes- 
tinian coloni, C.J.X1 51,1, of 393, is not an act introducing a depend- 
ent colonate into this province, as it is thought,” but one conferring 
on owners the right to retain coloni and return fugitives: Sancimus ut 
etiam per Palaestinas nullus omnino colonorum suo iure velut vagus ac 
liber exsultet, sed exemplo aliarum provinciarum ita domino fundi 
teneatur, ut sine poena suscipientis non possi abscendere; addito eo, ut 
possessionis domino revocandi eius plena tribuatur auctoritas 

‘As with other similar laws, the category of coloni envisaged by 
the law is aimed are the indebted, those who had become coloni iuris 
alieni. Liberi, ic. liberi coloni, could, like other plebei, leave the land 
they cultivated as tenants, provided they had met their obligations 
towards the owner. 

‘There are basically two measures that prevented the colon from 
leaving the dominus and the land: the granting of the right to the 
dominus to retain them and the penalizing of the person who gave 
them shelter: he who sheltered another’ s colonus had to reimburse 
the tax (eapitatio) due for the time that had elapsed and also to pay a 
fine. The penalizing of persons sheltering another's debtor who was 
liable for tax, is older than Diocletian. A recently published papyro- 
logical text dating from the time of Carcalla,” shows earlier traces of 
this practice. A certain Serenus who, seeking that one Herakleides 
should be returned to him, points out in his application to the state 
authorities that the fugitive was an bx6pop0s (tributarins), most 
likely one who was working on another's land and should have paid 
poll tax. Serenus then refers to the emperor's edict from the time of 
Severus, according to which any person concealing another's bn60- 
p06 had to pay a fine of 50.000 sesterces. The text does not mention 
the relationship of Serenus to Herakleidos; Serenus very likely 
deliberately concealed it, as it would seem that the rule stressed in the 
edict of Ticlulius Alexander was still in force: that the Roman state 
might only intervene when tax debts were at stake. Since Heracleidos 





19. GTh.V17, 1. 

20, CJ-X148,8; XI 51,1; X52; X53. 

21. Jones, Colonate, 297 and *Capitatio and Tugatio,” JRS 47 (1957): 88ff. 
22, J.D. Thomas, JEA 61 (1975): 2016. (P.Oxy. 3364). 
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was a tributarius who had left the idia and gone into hiding elsewhere, 
én Eévn, the person sheltering him had to be punished and he himself 
had to be returned, which was the aim of the plaintiff. 

There can be no doubt that tax in the provinces even before 
Diocletian led to a prohibition on abandoning the land. All those 
who owned it were obliged to return, at least for the census, if they 
had gone elsewhere. There is no information however which would 
show that the provincial population regarded tax as a factor capable 
of diminishing anyone's personal freedom. When Cicero speaks of the 
Sicilian population who worked on the ager publicus he calls them 
coloni et aratores populi Romani Free barbarians who sought to 
settle on Roman territory in the second, third and fourth centuries, 
willingly agreed to pay taxes to the Roman state, thus equating 
themselves with the provincial population. As for those who had 
arrived on Roman territory as prisoners of war, the status of a colonus 
who paid tax as an adscripticius was undoubtedly more advantageous 
than that of deditici* 

There are no data from both the Principate and the Later 
Roman Empire, which show that tax was regarded as a factor en- 
dangering individual freedom. When peasants in the Thracian villages 
of Skaptopara and Greseitos at the time of the emperor Gordianus 
threatened to leave the land, this was not because of taxation, but 
because of abuse and violence on the part of soldiers from a neighbor- 
ing military encampment. The time when they lived peacefully and 
prosperously on the land, paying abundant taxes and everything else 
required, is described in this letter to the emperor as idyllic. They 
point out, however, that although payment of tax is not their reason 
for quitting the land, this will nonetheless threaten the fiscal interests 
of the Roman state.* 

“Taxation was not regarded as a factor which could reduce 
anyone toa position of dependence. During the Later Roman Empire, 
when taxation had undoubtedly become an oppressive burden for 
those who worked either their own or another's land, it was still not 
seen as diminishing personal freedom. There is evidence that even 
those who did not pay taxes in person but through another, consid- 


23, Cie. In Verr. 113, 129. 
24, See the ch, "Barbarians on the Roman territory.” 
25, Dittenberger, Syl. 888 = Mibailoy. IGBR IV 2236, A.D, 238, 


26. See line 85ff: “Eév te Bapofueda gejugsueda and tOv olxefwv Kai 
neyCorny Cnucav +8 tapetov nepsBinfrjoetan. 
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ered themselves freemen. One of those is in PRoss.Georg.III 8 
(fourth century): the inhabitants of a village address a certain Neho 
whom they call 6e06r¢ Kai néxpav and xptoc through whom 
they have been paying tax from year to year for a long time. Never- 
theless, they point out that this has not made them dependent on him, 
just as they were not dependent on his father.” Other evidence may 
be found in Anastasius law and later in Justinian’s, where coloni have 
retained the right to dispose of their peculium, although paying tax 
through the dominus fundi, are called free, liberi coloni.* 

‘The core of Diocletian's fiscal reform could be said to lie not in 
tying to the land those who worked on it. This had been happening 
earlier with the peregrine population in the provinces—the function- 
ing of the taxation system cannot be otherwise imagined. Resentment 
and negative response elicited another measure: the obligation to pay 
poll tax was extended to include Roman citizens. Lactantius, De mort. 
pers. c. 23, offers clear evidence of this: Quae veteres adversusvictos ine 
belli fecerant et ille (s-Maximianus Galerius) adversus Romanos 
Romanisque subiectosfacere ausus est, quia parentes eius censui subingati 
‘fuerant, quem Traianus Daciis assidue rebellantibus poenae gratia victor 
imposuit, What had once been a punishment for the vanquished had 
now been imposed on Roman citizens. The result of the new census 
was that all had to pay capitatio: Post hoc pecuniae pro capitibus 
pendebantuy et merces pro vita dabatur.” This illustration of the census, 
imbued with rhetoric and filled with the author's protest, was still 
only that of the usual procedure in such circumstances: the land was 
measured, the crops grown on it declared, cattle counted and a census 
of people between the ages of fourteen and sixty taken. 

The right granted to the landowner to return a fugitive colonus 
orto retain by force those planning escape, probably did not initially 
apply in Italy, as Constantine’ s law of 332, the oldest of this kind, was 
intended for the provinces, ad provinciales. As may be seen from the 
law on the Palaestinian coloni, it too was not applied simultaneously 
in all the provinces.” 


2, Seetheline 7ff: Pivdoxty ot DedGuev, Kipre ywdy Néyat, Set ob6ai Eni 
‘00 maxpds ood od6E Exet tik eimvas ood td Odya Bebordtev GAA 65 
siviaiotos notoduey + é[vIsdytov napéxouey oBevat.-For évedyiov, see 
Preisighe,Werterbuch, sv. Liferungaufrags privater Zablunguanftrag; Steuererbeb- 
ungsaufirag. 

28, CJX148,19 (Anastasius); CJ.X148,23 ustinian), 

29. Cf. also Bpit. de Caes. 39, 31: Parti Italiaeivectus tributum, 

30, CJ.X151,1: Cum per alias provincias lex a maioribus consttuta. 





TAX AND SOCIAL MOBILITY: 
HOMOLOGI 


Ihe effect of fiscal obligation on the restriction of the right to 

leave the land by all those who worked on it, in the Early as in 
the Later Empire, may be examined from the example provided by a 
group known in Egypt as homologi. The term is one of the few 
Confirmed by papyrological evidence of the first, second and third 
centuries and again in a later Roman law. In modern studies it is 
mostly interpreted as one of the terms applied to dependent colon in 
the fifth century. In fact, the text of the law in the Theodosian Code 
seems to confirm that the homologi referred to the rural population, 
those who, working on their own land and paying taxes directly, were 
thereby tied to the village in which they were registered in the tax- 
rolls and those who, as lessees on another's land, were tied to the 
landowner and through him entered in the tax-rolls. 

The discussion on the meaning of the term homologi, based on 
the fifth century law, C.Th.XI 24,6 (A.D.415) has its history. This law 
is in fact the only testimony about this category of population in the 
Codes and the only document of this kind dating to the Later Roman 
Empire. It is on the strength of this law that modern studies classify 
homologi as dependent coloni. It is also believed to be the earliest 
evidence of an established system of dependent coloni in Egypt.' It is 
teue that papyrological texts of the first-third centuries attest on more 
than one occasion that the term 8yGA0y0¢ was in use even before 


1. M. Gelzer, “Studien zur byzantinischen Verwaltung Agyptens,” Leipziger bis, 
Abbandlungen XU (195): 77: “Dass man bis 415 in Agypten nur homologi kante, 
ist mir ein deutlicher Beweis fir die Richtigkeit meiner Austellung am Anfang des 
Kapitels. Die Voraussetzungen fir einen Hrigenstand existieren in Agypten erst seit 
415." He criticizes Waszynski (Die Bodenpacht. Agrargeschichiliche Papyrusstudien, 
(1905), and his opinion that “Homologi coloni wurden sie genanat im Gegenstaz 2u 
den anderen, den colontadsripticié die deinen Vertrag mehr abgeschlossen hatten und 
immer an die Scholle des Herm gebunden waren.” For the different opinions about 
bomologi, see B.A. van Groningen, *" Oudhoyos .” Mnemoxyne 50 (1922): 124ff. For 
the main discussion, see further; ef. also Clair Preaux, “Le servage,” Recwel de lt 
Société Jean Bodin. 59: "Colons iés par contract”; Gitte, Klio 49 (1967): 267: “liberi 
coloni"; A.HLM. Jones, LRE Il 776: (for the law of 415 A.D): “The possession 
‘envisaged appear to be estates which had been built up out of village lands by outside 
landlords and were cultivated by their tenants, who, however, remained on the 
register of the villages—this is pechaps the meaning of homologi—and were legally 
liable to share in their obligations ro the sate”; Carié, Ati XVII Pap Congr. 941: 
ee 

travers la succession de ces trois denominations differentes: colon 


originate, ool expose ro” 
ers 
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Diocletian, but it is explained that its meaning was then exactly 
opposite to that in the law of 415 A.D. eis supposed that homologt at 


that time were free rather than dependent peasants. 
The specific subject of C.Th. XI 24,6 are not the homologi but 
rather the postessiones sub patrocinia: 


Impp. Honorfius) et Theod{osius) AA.Aureliano pp.Valeri, 
‘Theodori et Tharsacii examinatio conticiscat,illis dumtacat sub 
Argrtalon ici ple oc Carrie Ai consulate 
‘possessiones sub patrocinio possidere coeperunt. Quos tamen omnes 
‘functionibus publics obsecundare censemus, st patronoram nomen 
‘extinct penitas iudicetur. 


This is followed by a passage about homologi coloni: 


Possessiones ater athuc in suo statu consitutae penes priores 
possesores residebunt, si pro antiquitace census functiones publicas 
¢tliturgos quos homolog coloni prestare noscuntur, pro rata sunt 
aabuque dubio cognituri. Metrocomiae vero in publico ire et integro 
perdurabunt, nec quisquarn ex vel aliguid in his posidee tempt- 
‘averit, nisi qui ante consulatum praefinitum coeperit procul dubio 
ppossidere exceptis convicanis, quibus pensitanda pro fortunae 
condicione negare non possunt. Et quicumque in ipsis vicisteradas 
‘cntra morem fertile possederumt, pro rata posesionis sua glebam 
inutile et conlationems eins & mumera recusent. 


Procedure is also specified in case of desertion from the land: it 
is the crucial passage about homologi: 


1 sane qui vicis quibus adscribti sent derelicts et qui bomologi 
‘more gentilicio nuncupantur, ad alios seu vicos seu dominos 
transient, ad sede desolati rers constructs detentoribusredire 
cogantun, qui si exsequenda protraxerint ad functiones eorum 
teneantur obnexii et dominis restituant quae pro his exsolutis 
constiterit. Et in eorum metrocomiarum locum, quas temporis 
Tabsus vel desttuit vel viribus vacuavit, ex florentibus aliae 
subrogentar. 


‘The paragraphs which follow refer to the land abandoned or 
transferred to others by cieriales to the church estates in Constantino- 


2. Preisigke, Warterbuch, sv." Qu6hoyos and ibid., Fachworter, p.134: “OuGhoyor 
(eel debersix.or): die von den Rémern unterworfene und Kopfsteuerpfichtige 

Bevalkerung, daher wohl = dediticii = Aaoypagotuever.” See Wilcken, Ostraks, 
ad n.64; Gelzer, op. cit, in n.1,76. 
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ple and Alexandria and lastly to the tax liabilities of the clergy. 

In his Studien zur byzantinischen Verwaltung Agyptens, in 1909, 
M. Gelzer devotes several pages and his full attention to the interpre- 
tation of the law of 415, C.Th.XI 24,6, focusing primarily on the 
‘question of patrocinium, He believes that in A.D. 415 the Roman state 
undertook to solve the problem in a new manner recognizing patro- 
cinium as an accomplished fact: patrons became possessores and, in 
return, were subjected to taxation. Insofar as coloni are concerned, 
Gelzer identifies two groups of them in the document: a) those who 
are vicis adcsripti and b) those who are homologi. The latter terms 
might apply to Egypt only and mean the same thing as évandypagor. 
Originally, however, as already noted Wilcken, Ostraka I, p.254, 
homologi were free tenants, In this law, on the other hand, they figure 
as dependent coloni bound to the patron by contract. Such contracts 
Gelzer identifies in three more cases: according to him, the first is the 
law of 468, C.J.X154,1, contesting the legal validity of these contracts: 
si quis post hanc nostri numinis sanctionem in fraudem circumscrip- 
tionemgue piblicae functionis ad patrocinium cuiuscumque confugerit id 
‘quod huis rei gratia geritur sub praetextu donationis vel venditionis seu 
conductionis aut cuiuslibet alterius contractus, nullam habeat firmitatem; 
the second, he believes, is to be found in Libanius, Or. XVI, 4-10, 
when he speaks about “large villages” as they were called, with many 
owners: Kanai peyaar roAAGN éxdaty deonoviv. See also c. 11 
tov dypOv oi ROAAGY ciol tov éx6vtwv éxdotov yEpO¢ ob 
Rodd Kextrjevev. The patron is defined as 6 tOv jroddv 
etAnyptbg. The third case is in Gelzer’s opinion, a reference to these 
contracts in Salvian’s De gulsdei V 8,39-44. The key passage assumed 
to prove that enslavement was based on a contract on patrocinium is 
the following: 


nec tamen grave hoc aut indignum arbitrarer, immo potius 
sgratularer banc potentinm magnitudinem, quibus se pauperes 
dedunt, si patrocinia ista non venderant, si quod se dicunt humiles 
ddefensare, bumanitati tribwerent non cupiditati. Venditor nibil 
‘nadie et totum accipit; emptor nibil acipt et totum penitus amittit 
‘cumgue omnis ferme contractus hoc in se habeat... et, inauditum 





3. CoTh.X124.6,6: Quidquid autem in tempus usque dispositions habita a vivo inlustri 
ddecesore sublimitatis tuae ecclesiae venerabiles, id est Constantinopolitana atque 
‘Alecararina posedise deteguntur, id pro intuit religions ad bs praecipireus frmiter 
‘etineri, sub es videlicet sorte, ut in futurum fnctiones omnes quas metrocomiae debent 
(t publici vici pro antiquee capitationis profesione debent sciant procul dubio 
subeundas..ete. For an English translation see Cl Pfarr, The Theodosizn Code and 
[Novels and the Sirmonidian Constitutions, New York 1952, He translates bomologi 
by “colon who are admittedly liable to taxation.” 
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‘hoc commercii genus et. - Cum possesso als his recesst,capitatio. 
non recedit: propriecatibus carent et vectgalibus obrusnt. 


Gelzer believes that Salvian’s text shows how such sham 
contracts on patrocinium deprived tenants of their freedom. The 
situation in Gallia was therefore presumably the same as in Egypt: 
unable to pay the tax, homologi came under the patronage of potentes 
thereby losing their freedom by tacit consent. The price they paid was 
‘more than just the 1086¢ mentioned by Libanius. They relinquished 
tw the patron their holdings as well while continuing to cultivate them 
as tenants, They paid the éx@dptov and in return the patron pro- 
tected them from public taxes and other exactions, but they were no 
longer free because they had forfeited both the right to their status 
and to ius libertatis or, as Salvian says, ut extorres non facultatis tan- 
tum, sed etiam condicionis suae atque exulantes non a rebus tantum suis, 
sed etiam a se ipsis ac perdentes secum omnia sua et rerum proprietate 
carent et ius libertatis amittant. 

Gelzer takes the year of the law making reference to homologi 
A.D.A15, as the year when the dependent coloni first appeared in 
Egypt. He does not discuss papyrological evidence since it is of the 
earlier date when 66Aoyos had, as he believes, an altogether 
different meaning,* 

However, other theories trace homologi back to papyri and their 
commentators. C.Wessely, who does not dwell specifically on this 
question, concludes briefly in his commentary of P.Brit.Mus. II 261, 
Pp-9 sq: 


Sie stehen unter den Svreg év SpodA(dyorc) Aaoyp(apia). 
Diese Angabe entspricht unserer Ansicht uber die Bedeutung des 
Ut, 6nAoYos vpl. Wiener Sitzungb. 142,9,25, als die Bezeich- 
nung von Ortsfremden Personen die hier ihren Aufenthalt ge- 
nommen haben und der Kopfsteuerpflicht sich unterwarfen, © 


He based his conclusion on the following text of PBrit-Mus. 
261,11.142-143: Kai ti (mpér@) (Ecer) Oveonaniavod and 
£€(vov) Ka{...| obv toig natpaar év SnoA(Syors) &verA(nwpévor). 

This conclusion is contested by Wilcken. He made his first brief 
reference to homologi in the commentary in Ostraka 1,° developing it 





4, Gelzer, op. cit. in n.1, p.74fE. 
5. C. Wessely, Studien zur Palaeography und Papyruskunde , 4, line 142. 


6. Wilcken, Ostras, published many texts from the 60s of the first century, nos.404- 
420. AAs typical could be treated the n.413, (A.D. 63): yevajoivic Hexdoras 
pevvrioros. (sic) Suod(6y) IhPotx Marerjaioc x(aipeww) “Anéxo nape ood 
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later into a theory which Rostowzew included in his famous study of 
the Roman colonate.’ Wilcken’s basic idea is briefly outlined in the 
above-mentioned commentary in Oxtraka. Rejecting the link between 
dydkoyos and professio, indicated by Zacharia von Lingenthal! and, 
in a certain sense, Zulueta,” he goes back to Gothofredus’ commen- 
tary of the quoted passage in C.Th.Xl 24,6: 6n6A0yoL, condicionales, 
dediticii qui videlic.sese dedentes ex pactione quadam hanc in condi- 
cionem venerant et recepti fuerant.® They would therefore be persons 
whose condition derives from a contract, 6n6Aoytet, and it would 
equally apply to the homolagi of the Early Empire and those men- 
tioned in the Code. Their common feature is that they work on the 
land and that they do it on a contractual basis. Since the contents of 
the contract are not known, the substance of the relationship and the 
homologi condition present an insoluble problem." 

Slightly a decade later Wilcken was basically still of the same 
view, except that now he documented it better." He found his crucial 
evidence in papyri, PLond.II 36 and BGU I 560. On the PLond Tl 
1.259, p.38, the text in 11.63-65 is discussed: 





*Hydnoav els anats(nawy) to ry Erer) du6(Aoyor) &v6(pec) x x0 
unép vy (Eroug) (Erwv)ea 
[se]seA (eurmxdtes) vy (Erex) B — &vB(pes) xc 


Wilcken’s thesis rests on the figures attached to some categories in the 
text and the following arithmetic: if one accepts his reading of x x0 
in 1.63 of the quoted document there is a total of 629 men; if this is 
added five persons over 60 years of age, ie. those relieved of taxes and. 





@& SPoA(v) chy Aoylav “Iorbos xepl cGv Sqnootwv L évizov NéwvRos x06 
‘xupfov Meaoopit ta. See Wilcken’s commentary on p. 254, note 1. 

7, Rotowzew, Kolonatus, p. 219. and Addenda, p. 4034 

8. Zacharia von Lingenthal, Geschichte des griechsch-rémischen Rechts, 1892 (1958) 
227, note 734: “Homologi heissen sie, weil sie in den Professionen, beim census 
abgegeben werden mussten.” In Gatnter’s opinion, Klio 49 (1967): 207, homologi 
‘were free coloni in Egypt. 

9. Zulueta, De patrociniis vicorum, in Vinogradoff's Oxford Studies in Economic 
History (1909). 

10, See his general definition, C.Th. Ad XI 24,6: “Homologos quosdam colonos 
fuisse in vicis, De his tis hoc I. indicantur: primo, fuisse eos colonorum genus; 
secundo, ita nuncupatos more gentilicio; tertio, fuisse adscriptos vicis seu dominis, 
Ex quibus omnibus pate, fuisse colonos adscripticios vicis et fundis adscriptos; 
<denique, colonos condicionales de quibus ago prolixe ad leg infr. De censu.” 

11, Preisighe, Worterbich; Wilcken, Chrestomatie, and 1.64 

12, Wilcken, in Rostowzew’s Kolonatns, 221. 
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two deceased, one gets the sum total of 636 in 1. 65. From this 
arithmetical operation it is inferred that 6u6Aoyot are the same as 
Aaopapovpevor, i., the taxpayers. 

‘Wilcken tested his conclusion on BGU 560= W.Chr.64, I1.20- 
23. (Gecond century), with his improvement of the text: 


J.yewpyodvrec Spédoyor &vB(pec) pub 

LJor (2) yeapylod}vrfe]c Snnoatay kal oboraxiy yay évd(pec) pe 
“Jousdoyor? &]v8(pec) pa Uneplereic) ry évowig @ 
“lenept thy xduny Baovdueiy yiis Sta Eqnootav) 





Here are also figures standing next to yewpyodvres 6y6Aoyor- 144, 
those whoare yeapyodtes Snuoorcy Kal oboraKhy iv 115, those 
‘over 60 years—13 and invalid—1. Number 115 is, according to him, 
a total of 13 persons paying the tax no longer, 1 invalid and 101 
homologi; the number 144 in the |. 20 Wilcken was unable to account 
for in his arithmetic. 

Having established the link between homologi and the tax, 
Wilcken confronted the problem of dnohoyav Aaoypagta, aterm 
attested in many documents: P.Oxy III 478, of A.D.132, in which a 
freed woman, Dionysia, requests that her son, having attained 13 
years of age, be included on the lists of those paying a tax of 12 
drachmae, because his father was pntporoAeten duexadpaxp0s 
81’ duoAsyou Aaoypaiptac in the thirteenth year of Hadrian’s reign 
and Dionysia’s patroness was also in the class of the Swbexadpay- 
ot . Wilcken holds that this document is about Aaoypagta tov 
Opodoyav and refers to the text in Stud.Pal.] p.71,1.459 which ad- 
dress adult men only: avépQv te[Aet}ov Svrwy év 6noA(6yorg) 
Auoy(papia) dvd(wata)e Kat r[é Ao]in(a) dv6(uata) 1. This 
should then be yet another corroboration of his basic idea that 
GpoAdyor and dediticii were one and the same; 6HoAGyoq Aaoy- 
paip(a would then be the deditici tax, dediticische Kopfsteuer.” 

Wilcken takes note of two more documents, BGU II 618 and 
PLond.II 259. In the 1.13 of the first he reads, after revision of the 
text, "A}n(0) nev 6y0(A6you) Anoypagia avopec 6! Gv td Kat’ 
Gvdpa; in the 1.9 of this papyrus there is alist of those resident there 
temporarily to work, as he believes, on imperial domain, like 
petatidéuevor on PLond.lll, p.150, xai tav éx mpotporyc mpdc 
Katpdv ma[p& ] yerv[o]pévav xpd¢ thy tH yAic [O]nepeotav 
vbpes E. Secondly, he discovers the same division into homologi and 
those from the neighboring village in P.Lond.lI, p.226 (A.D.133-134): 
one category are Ou6Aoyot from the village Kepx(...) and the other 


13. Wileken, op. cit, 221. 
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comprises persons from the neighboring village, xai tv énd Kap- 
(aviboc)."* 

The analysis of these papyri makes Wilcken draw his chief 
inference: the homologi are those who pay the poll-tax (Kopfiteuer- 
_pflichtige)in their village, on their idia, as opposed to those who figure 
‘on the lists of land workers originating from neighboring villages and 
temporarily resident there." This inference runs counter to Wessely's 
which is based on information supplied by PBrit.Mus. 261, 1.142 f. 
ody toig natptior Ev dyoAsyorg averA(nnévon). Here is the 
reference to those returned from abroad; this should lend further 
support to Wilcken’s conclusion that homologi were those entered on 
tax-rolls on their own idia. 

‘Wilcken persists in his view that there is no difference between 
homologi and deditici but offers nothing more to support it than 
Gothofredus who refers to the meaning given this word by Hero- 
dotus and Thucydides.” He rejects the assumption that homologi on 
BGU 560, as well in C.Th.XI 24,6 constitute a separate social stratum. 
(bestimmte Schicht) while granting that the term could have had, in 
addition to the general, yet another, more specific meaning, covering 
all the tax payers, that is all persons aged between 14 and 60 and 
enrolled on their idia. As regards the interpretation of the text in 
C.Th, cit., Wilcken agrees with those who do not distinguish two 
classes here; homologi are, in his opinion, all the vicis adscripti. 

Wilcken’s principal thesis, that homologi and dediticii are one 
and the same, is questioned by the editors of PRyl.209, J.M.Johnson, 
V. Martin and A. Hunt. The document they edited and comment 
speaks of yi} 6u6A0yo<. In this, as in two other papyri, BGU 84 and 
PLeipz.105 = W.Chr.237 (Ll century A-D) it is opposed to another 
category of land, called &Bpoyos. It was Mitteis who held that 
6uGhoyos yi} was land subjected to taxation as against &Bpoxog YH, 
that is dry, non-irrigated land, To Wilcken, the former is the land its 


14, Tbid,, 222. 


15, Thid., 220; Grundzige, 9-60; “Die Richtigkeit einsweilen vorausgesetzt, es sind 
die "ouéhoyor(~ deditici) die gesamte kopfsteverpfichtige Bevolkerung Agyptens, 
cinschlieslich der Frauen und Kinder. In diesem weiteren Sinne ist das Wort 
angewendet in Stud. Pal. I .64, 142 wo es in einer Liste der dpéhvxeg viol 
‘Aaoypagosiuevot heist: kel cat (rpSry) (Ecex) Obeonaoravod dnd EE( wo) Kar- 
[eioeAdévres] 0,2. obv toic naxpdor év SuoX(6yord) dverA(nwévor) KsA . Hier 
‘werden die unter 14 Jahren alten, also noch nicht Kopsteuer zahlenden Shine die mit 
Vatern aus der Fremde heimkert waren doch schon unter die ‘oysAoyot 
aufgenommen.” 

16. Tid, 226, 

17. Gothofredus, loc. cit. (See note 10). 
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‘owner recognizes as being in a normal, expected condition, i.e. 

regularly irrigated, To continue upholding the view that homologi 
were for all practical purposes dediticii, means to accept that the 
term Op6Aoyoc signified one thing when applied to land and 
another when applied to people. In their commentary to PRyl. 209, 
adi. 10, the editors express the view that this link between 66A0you 
and dp6Aoyog yi} need not be given up. Their interpretation of the 
word 66A0y0¢ is based on the meaning it would have if applied to 
land. It is evident that in the text they edited dpddoyog yi) is 
opposed to another category of land called &poyoc. Since the latter 
is dry and irregularly watered, the former ought to be land in a regular 
‘state regarding irrigation and cultivation hence subject to taxation: “It 
is clear that u6Aoyo¢ applied to land means undisputed, tacitly 
agreed upon, or in a technical sense” concerning which no fresh 
return has been sent in “ and consequently, from the fiscal point of 
view, liable to its normal taxation.” Avthe same time they admit that 
this is not the original nor the full meaning of the word."* As applied 
to people, the term 646A0y0¢ would mean persons indusputably sub- 
jected to the poll-tax and not asking to be relieved of it: the conclusion 
is that 6p6Aoyog in P. Brit. cit. are those persons who agreed to their 
liability to the poll-tax and did no ask to be relieved.” 

The editors of PRyl. 209 contest Wilcken’s identification of 
homologi as dediticii, supporting this with an important counter- 
argument: if there is no difference between homologi and dediticii, it 
is impossible to explain why the group does not comprise those over 
60 and the invalid mentioned on P.Brit. Mus. cit. Why should one 
cease to be a dediticius upon reaching 60 or because he is disabled? 


see 


Most modern researchers agree that the term 6:6A0y0¢ should 
be linked with dyoAoyeiv and that the meaning is “to agree, con- 
sent, make an agreement.” However, even though such an interpre- 
tation is possible, it need not be the only one. In point of fact, the 
verb 6uoAoyeiv is confirmed on many documents on loan or lease, 
the so-called paramone texts wherein one party agrees to all, often 
very hard terms. They are nonetheless agreements between two 


18, See P-Ryl. 209, p. 247: “Iris thus clear that “on6hoyot applied to land means 
liable to its normal taxation, though this meaning is not the original one and does not 
express the full sense of oj0i-yos.” In Wilcken’s opinion (Ostraea I, 254) the meaning 
of the “oyédoyoc originally was just opposite to the latter; they were, as Gelzer 
(Studien 76) formulated it, “Leute deren Stelling auf einer “oushoyta, einem Vertrag 
basiert.” 
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individuals, one of whom is much worse off economically and thus 
forced sometimes to offer his freedom as security that he will fulfill 
the contract.” Such instances do not provide a real analogy with the 
meaning attached to the 60A6yo1 in the above-mentioned docu- 
ments. The main difficulty in accepting the intepretation of 
Gu6AoY0¢ as “undisputed, tacitly agreed” derives doubtlessly from 
the fact that the tax, whether levied on land or on the people, could 
not be the subject of either a contract or an agreement since it was 
assessed and levied by the Roman state. 

If one gives up the attempt to link 6u6Aoyos with opddoyta 
and 6p6doyetv, then one could perhaps try to find some other 
interpretation, for instance, along the lines indicated by Zulueta in 
his De patrociniis vicorum. *He is inclined to look for some associa- 
tion with the words 6no50UA0¢ and 6poxrivoo¢ assuming that they 
mean that homologi were equally responsible to the state and to the 
fisc. The root would be the word j10¢ meaning same, the same, one 
and the same as evidenced by many compound words." Two terms, 
4n0806A0¢ and Spoxtivang are found in passages in Novella lustini- 
ani28, VIL and .VIM, and refer to land, in both cases in relation to 
epibolé and tax liability. In c.VIL itis specified as of what moment the 
one receiving the land indicated as 610508A0¢ and 6yoxrivoog and 
without a master, begins to pay the tax on it: c.VIII specifies when and 
how are this epibolé or adiectio done: 





Et néve 68 oupPatn Seondrny oiacdsxore Krr}aews H pH 
gaiveadar rf xpos thy tov Snnooteov xacaBodhy ji 
dpreiv, Gore 81a soit thy tig EmPodfc avayeny 
yevéodat, xededouey napaxphwa tavcny napad(doadar 
twig duddovda ¥ Sudenvoa ywpia Kextmpévorg peri 
névrv tov év airy cipioxopévov yeapyav Kel nexov- 
Av adrOv Kal EvdnxOv Kal KAPROV Kal COV Ka REVTOS 
@A,ov instructou xa instrumensod éxetoe eiproxoyévou.? 





19, See the Wilcken, Ostraks loc. ct. CEPreisighe, Warterbuch, sv. 'Ou6A0¥0s ,2) 
20, Zulueta, op. cit, p52, links this to homologos, meaning “liable along with the rest 
‘of the group.” 

21. Liddle, Scott, Jones, McKenzie, Greek English Lexicon, sv. 5105. 


22. See Latin translation: Si vero aliquando contigerit dominum culuscumgue posses- 
sionis aut non apparere aut ad fiscalium solutionem non sufficere, ut ex hoc 
superindictionis necesstas suscipiatur, iubenus repente hanc tradi his qui conserva 
aut contributaria praedia possident cum omnibus qui in ea inveniantur agricolis et 
peculiis eorum et enthicis et fructibus et animalibus et omni alio instructo 
instrumentoque ibi investo. For 6y6Bovkog cf. Preisighe, Warterbuch, sv 
“mitdienend, gemeinsammeer Zwangpflicht oder Haltung unterliegend.” 
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It is evident that in both cases it is the land which has been 
entered on tax rolls under certain conditions and subjected to same 
kind of taxation. If it remained without an owner or the owner was 
tunable to pay the appropiate tax, it would be transferred as epibolé 
(adiectio) to those already owning this kind of land, with everything 
that is necessary to go on with its cultivation, i. with yewpyot and 
their peculia, capital, fruits of the land, livestock, equipment and 
implements, There is no corresponding Latin terms for 6060620 
and 6oxrjvoog and the legislator uses in the parallel Latin text a 
literal translation, conserve aut contributaria preadia, relating them 
both to fiscalium solutio i.e. the tax payment. Fiscally speaking, both 
categories, onodovka and opoxrivoa xopta linked by an or are 
treated equally and it seems quite logical to assume that it was the land 
where there was labor and that is therefore, from the taxation point 
of view, equal and equally tax liable. In that case the word Aéyos 
would mean tax. 

Itis highly noteworthy that in Novella lustiniani cit. both terms 
mean land where there was labor force available. It is denoted by one 
and the same term yewpy6c, with the broader meaning land worker. 
“Ond8ovde xupia could be the land worked not only by slaves but 
by other dependent persons. In this case yeapy6¢ or agricola could 
mean serf and dependent colonus, this without peculivom, the colonus 
iuris alieni. Teapyég on the duoxivoa xopta could mean free 
peasants as wel as liberi coloni, those still disposing of their peculinm. 
In both cases regardless of whether the land was worked by free or by 
dependent coloni, the taxes was paid through the dominus fund. 

‘The least acceptable part of Wilcken’s interpretation is obvi- 
ously his identification of homologi with former dediticit. It is 
contradicted, as it has already been noted, by texts quoted by Wilcken 
himself and therefore needs to be rejected. On the other hand, the 
second part of Wilcken’s theory, that homologi are all those liable for 
capitatio on their idia has a firm basis in facts in Egyptian documents 
and could hardly be disputed. First, that they were those liable for 
poll-tax seems to be proven beyond doubt by the fact that the above- 
‘mentioned lists of persons specify those over 60 years hence relieved 
from taxation and the invalids as not accounted as homologi. This can 
be added to the testimony provided by PRoss. Georg.V 20, of A.D. 
223, where a census of persons together with those who were ExtO< 
6yod. is mentioned in line 5. The text’s editor explains in his 
commentary that éxt6¢ @6Aoyot were those absent from their idia 
at the time. This explanation might hold water if it were not two 
difficulties: first, the following line begins with those under age, 
Gepridaxes, who lived in the same village, i. in their homeland , 
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during the emperor Alexander Severus. If we link éupridixes with 
éxt6g 6y6Aoyou they could be minors not taxliable yet and 
therefore not homologi cither.” Secondly, as can be seen in the 
beginning of the document and in line 4, this text also contains the list 
of Korfoty villagers and inhabitants of other villages. “ Opohoyo[t] 
in line 9 were presumably those from the village Korfoty and 
registered on the tax-rolls there. Even those who were temporarily 
absent from the village at the time, remained homologi. Those 
temporarily away from their iia were defined on papyrological 
documents as oi npdc Kaupdv here, to work the land, as in BGU 618 
or in papyrus SB 5223, where a specific mention is made of those 
transferred from town to imperial domain to cultivate them and those 
entered on village tax-rolls and working taxliable land: Kal tod 
yeupyoivros Paowkxiy viv and tic uns[pondAews] npdc 
aipdv tic yeapyiag mapepdnnodvros eig t[hy] Ka_NY mpdg 
iy tic Vile Urmpeotav, 

If line 7, speaking of yoAsyou tas ypapiac tic KdSuns 
(villages’ census related to taxation?) were interpreted as a continua- 
tion of the preceding line mentioning xpodobixr} yi, a link between 
the two terms could be established. This however, gives rise to a new 
problem: the meaning of yf) mpooodtxr}. In this particular case it can 
be left aside; only the basic meaning is important, that it was the 
taxable land.”* 

“Oy6Aoyogwas doubtlessly a local Egyptian term for the rural 
population which was taxed and enrolled in the tax-rolls on their idia, 
They could also have been freeholders and lessees, indebted or free. It 
seems that the term also meant this in the Later Roman Empire, 
although it had disappeared from official use after the time of Severian 
dynasty, probably supplanted in the laws by one of the numerous 
terms of the imperial chancellory, as for instance adscripticius, 
Evernépaipos,, originarius, etc. and in everyday life by the generic 


23, Pap, Ross. Georg. V 20, recto (A.D.223): Kopgdizw xa [..JAGpmpiuw Hpaww x0 
kar Alp}renwvt Baols yp¢?|napa und Hpalx}erdou kat Levaccus tov |...)ewps 
Kopgotu xat ad na Rat avbipa haoyRas owv ro%s eRt0G OjOA. W..[.] apERLK 
x00 bifed alg Maprov Avpniiov Eeompou AdeEavbpou Kaoapo[s «kth. R. 
‘Tauberuchlag, in his Law of Greco-Roman Egypt inthe Ligh ofthe Papyri, (1985), p. 
594, note, 45, gives the following interpretation: Ot éxtds “owGAoyoL. may mean 
deditici, who in this period were “outside,” outside what? The most natural 
supposition is outside the civitas. If this is correct, the phrase &xtdg “ouéAoyor 
denotes miprfrarvillages” 


24. ‘Opéioyor trig Kids in this document does not refer either to obotaKr} or 


Snnoote yA. In Papyrus BGU 560 numbers indicating people working on this kind 
of land are not entered in the total number of bomologé given at the end of the 
column. 
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‘yewpy6c, commonly used in the hellenophone countries to denote 
various categories of the rural population. 

After all this a question arises as to whether a link can be 
established between homologi mentioned in early papyrological texts 
and the Later Roman law of 415 A.D. If one takes asa starting point 
Wilcken’s definition that homologi were those paying the poll-tax in 
their idia, then his inference that they are the same ones as qui vicis 
adscripti sentin C.Th.V 24, 6 sounds logical. But Wilcken, like many 
other scholars, considers that homologi here are coloni whether they 
were tied to a village or to the landowner.”* He claims also that those 
who see in the text two different classes, the homologi and those vicis 
aadscripti are in error. 

There does not seem to be a convincing reason to believe that 
C.Th.cit. is a special law on coloni. It speaks of homologi in general, 
i.e, of those liable for capitatio and as such figuring on the village tax- 
records, That is how the wording vicis adscripti should be interpreted 
because in this case they are not the same as adscripticii, Homologi 
could be coloni as well as small frecholders. As in previous centuries, 
the tax-payers were not allowed to leave the land they tilled. If they 
did, they were considered fugitives who were to be returned. In the 
well-known edict of A.D.154, the prefect Sempronius Liberalis calls 
those who left the land and wandered abroad “bad homologi"; he 
demands that they be brought back and handed over to him not as 
suspects, but as those who have not fulfilled their fiscal duties.” 
Similarly, the law of A.DA15 stipulated that fugitives are to be 
returned. In the case of those who were dependent, the tax due for the 
time elapsed is to be paid by those who received them. 

Basically, Early Empire homologi, like those after Diocletian, 
were tied to their place of birth and to the land by fiscal obligation 
which could not throw doubt on their status as freemen. But all 


25, Wilcken, bei Rostowzew, Kolonatus, 226, 


26. Wileken thought that homologi were all colon, but rejects as illdocumented the 
opinion that there were two groups of coloni, one named homologi and another who 
were vicisaderipti In this critique he probably had in mind Gelzer and his theory, 
Studien, 75: “Es handelt sich um zwei Arten von Bauer: 1.Vici adscript, 2. homologi. 
Die einen begeben sich ad alios vicos, die anderen ad alis dominos.” Gelzer himself 
rejects Waszynski’s interpretation that this law reflects two groups, coloni homologi 
and coloni adsriptici. 


27. BGUI, 372, Il. 2025 = W.Chr. 19: “Blév 68 tig pel ] x2 thy toodeny od 
‘ptdav0 (p] oniay é[x]i Eévns phaviuevos gavi obzos obkervidg Uront0 HANA 
5 6yskoyos Kaxodpyos 0 [u] vanu@Detc xpdc ue Avarrcjp[Ojoe] car. See Wil- 
cken’s commentary in br. Ad n.19: would denote a brigand (Verbreche). See also 
‘van Groningen, op. cit, 128, note 1: “Sunt enim confessi scelerati nefari certi, quos 
ipse facta notent.” 
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homologi, freeholders or dependent coloni alike, found themselves in 
an identical position concerning one matter: tax liability restricted 
their freedom and prevented them from leaving the village where they 
had been put on tax-rolls. 


DEBTS AND FREEDOM: 
SLAVERY BY CONTRACT 


he status of homologi in Egypt exemplifies how taxes reduced, 

iff not personal freedom, a least the opportunity of leaving the 
land for various categories of the rural population. During the 
Principate this applied mainly to peasant freeholders who had their 
own farms and during the Later Empire to free peasants and coloni, if 
the latter were dependent on the landowner, dominus terrae. 

Dependence of the colonus on the land possessor was the result 
of indebtedness and unpaid rental arrears and did not disappear even 
in those cases where the poll-tax (capitatio) was abolished. Telling 
proof of this is to be found in the law on the coloni Ilyriciani, C.].X1 
52: when the capitatio was abolished, the coloni could not leave the 
land they had cultivated and go where they wished because it was not 
the tax that bound them to the land, but their status as coloni: inser 
viant terris non tributario nexu, sed nomine et titulo colonorum. The 
Tease contract could bind the colonus to a certain estate and to his 
owner. The colonus did not fulfill the conditions of the lease, he was 
in debt because he had not paid the rent due, Indebtedness of those 
who worked on land that did not belong to them is an occurrence 
common to all ancient societies as it was in other ages.’ Some ancient 
states, such as Egypt and Athens, enacted laws forbidding enslave- 
ment for debts. Among the Romans nexum, the harshest form of 
enslavement, was prohibited by lex Poetelia in the early Republic. 
However, in Rome, Italy and the provinces by pre-Roman tradition, 
indebtedness could lead to a reduction of the debtor's personal 
freedom. Even after Poetelius debtors were rigorously treated, so that 
a praetor or other magistrate could permit the creditor addictio (the 
“leading away") of the debtor.’ This measure led to a temporary 


1. The link between the tax burden and fight of peasants from land in Egypt I have 
recently discussed in Alucht der Bawern, Fiskal und Privatschulden, Studien zur 
Geschichte der rémischen Spitantike, Festgabe fiir Professor Johannes Straub (1989) 
147i. 
2. IM. Finley devoted one of his most persasive papers to this topic, “Debt bondage 
and the Problem of Slavery,” Revue d histoire de doit francais et etranger 43(1969) = 
“Economy and society in Ancient Greece,” 34. , with many examples from various 
societies in theAncient World. Lin Foxhall in /RS, 80 (1990) 974f. addresesses the 
problem of tenancy, using a sociological methodology, and drawing not always well 
chosen parallels with today's Third World. 
e ee see M. Kaser, Privatrecht 484. with bibliography. This 
by MIN. Frederiksen, in “Caesar, Cicero and the Problem 
feb") (1965129 For oe see the shor article in RE XVI12 (1937) 
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restriction on the debtor's freedom, probably until he worked off his 
debts, For a colonus working off rental arrears that increased from 
year to year, this restriction could last a long time, even for life, and 
arrears could pass on to his descendants. In Roman Egypt, a lease 
contract or a debt was guaranteed in the person of the contractor or 
members of his family, though enslavement for debts had been 
abolished as early as the eighth century B.C.* 

sources contain much information on the restriction or loss 
of freedom due to debe in the Roman state after Poetelius’ law, for 
example Liv XXIII 14,2 (212 B.C) or Sall, /n Cat.33 (letter from the 
supporters of Catilina);? the most important for the problem of 
dependent coloni are data in Varro’s Res rustica and in the Colu- 
mella’s work: Varro, RR I, 17: 


Omnes agri coluntir bominibus servis aut liberis aut utrisque; 
liberis, ant cum ipsi colunt, ut plerique pauperculi cum sua 
progenie, aut mercennariis, cum conducticisliberoram operis res 
‘maiores, ut vindemiae ac fuenisicia, administrant, iique quos 
obaerarios nostri vocitarunt et etiam nunc sunt in Asia atque 
‘Aegypto et in Iyrico complures, 

Columella RR 13,12: Tantum enim obtinendum est, quanto est 
‘opus, ut emisse videamur quo potiremus, non quo oneraremur psi 
<atquealisfruendurn eriperimus more praepotentium qui possident 
{fines gentium quot ne circumire quoque valent, sed proculcandos 
‘pecudibus et castandos ac populandos feris derelinguunt ant 
‘ocuspatos nexu civium et ergastulis tenent. 


“The obaenati (Varro) and nexus civium (Columella) are worthy 
of note. Varro himself in LL I 7,107 describes obzerati as debtors 
working off their debts: liber qui suas operas in servitutem pro pecunia 
quam debeat dat, dum solveret, nexus vocatur, ut ab aere obacratus. Its, 
thought, however, that they no longer existed in Rome or Italy at the 
time of Varro, but only in the provinces Asia, Egypt and Illyricum. 
‘This is not an indisputable conclusion emerging from Varro’s text in 
RR. In fact, he does not claim there are no more in Italy, but that 
there are some now in the provinces he names: “Those which our 
people call oberati, and there are some now in Asia, Egypt and 


col. 1692 (Dull) For Varro's data, see recently D.Flach, Rémische Agrargeschichte, 
in Miiller’s Handbuch IIE9, (1990), 1574 

4, For paramonéconteacts, see O Moatevecchi, I contrati di lavoro edi servizio nell’ 

Egito greco-romano e bizantino, (1980), HE and B.Adams, Paraimone und verwandte 
Texte, Studien zum Dienstvertrag im Rechte der Papyri, (1964), especially pp.4Stf 

5. See Frederiksen, op. ct. 
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Ilyricum.”* Nene alone in the sentence following this in which the 
obaerati are named is insufficient to conclude that they at one time 
existed in Italy. Debtors of this type, working off debts with a 
temporary loss of freedom, existed even at the time of Columella. 
‘They were probably those whose land (peculinm in Later Roman 
sources) passed into the possession of creditors as a pignus for unpaid 
debts or rental arrears and who fell into temporary slavery. Large 
estates also consisted, according to Columella, of land taken from 
others-aliisfruendi eriperimus, he says in the same sentence. It should 
not be forgotten that this author also mentions ergastulum on which 
work enslaved citizens. It is usually thought that this was a workshop 
for slaves. But this meaning does not fit into the context of nexus 
civium. Evgestula must have been workshops intended for slaves, in 
which free citizens (ives) worked to pay off debts. In this sense it is to 
be found among other authors, inchiding Livy at one point, in II 2,6: 
ductum se ab creditore non in servitium, sed in ergastulum. He obvi- 
ously had in mind the time following Poctelius' law which mitigated 
the original harshness toward debtors and prevented real enslavement 
for debt. The possibility remained, however, for creditors to use the 
labor of the debtor until the debt was worked off, It could be said that 
this retained its importance in the centuries after Poetelius. 

Tt might be said that both Varro and Columella speak of an 
occurrence which Dio Chrysostom in his Discourse on Slavery and 
Freedom , XV 23, calls “slavery by contract”:"Ori uptor dynov 
dnob{bovrar éaurodg Ehesdepor Svtec Gore Sovdedery Katé 
ovyypawiy éviore én’ of6Evr tav perpiov AAA! éni naar toIc 
xadenooréirors." 

This is also contained in numerous documents from Egypt, 
known as paramonécontracts, according to which anyone taking a 





6, See Finley, op. cit, in 2.2: “When we called ohserat (or obwerari) and who still 
xix in large numbers in Asia, Egypt and Illyria.” P. Garsey, “Non Slave Labour in 
the Roman World,” Proceedings Cambr, Philo. Society, Supp. 6 (1980):47,n. 11, poses 
the question whether we may assume that Varro in his account excludes the Italy of 
his own time, when he says that obwensti now exist in Asia Minor and Ilyricum. The 
answer is affirmative, in support of which he cites Brunt’ opinion. 

7. For instance Caes.8C Ill 22,2: Svet.Tib8: HA, Vita Hadr. 18. For ergastulum see 
Orford Latin Dictionarys.e. “A kind of prison on a large estate to which refractory 
or unreliable slaves were sent for work in chain-gangs.” Cf. German translation, 

K.Ahren, Columelle ber Lendwirtchsf,1986,57: “Schuldgefangene und Straflinge,” 
or English translation, H.B.Ash, ed Loeb Class. Library, p51: “Possesings..occupied 
by citizens enslaved for debts and by chain-gangs” 

8. “Thousands and thousands of people albeit free, deliver themselves up by contract 
10 others in slavery to work not under moderate conditions, but in the worst possible 
circumstances.” Trans. By T. W. Cohoon, Loeb Clas. Texts I, 1977, p. 164. 
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lease or loan of land undertook, in the event of his not fulfilling the 
terms of the contract, was forced to place himself and all he possessed 
at the disposal of the creditor. The following document, POxy.499 
of A.D.121 may be quoted as typical of this group of texts: 


‘Tryphon son of Aristandrus and Sarapion son of Herodes, in- 
habitants of Oxyrhynchus, have leased to Apollonius son of 
Horus of the village of Senepta, Persian of the Epigone, for the 
present sixth year of Hadrianus Caesar the lord from their 
property atthe said village in the holding of Dion the ten-and-a 
half arourse upon which corn has been grown, of which the 
adjacent areas are on the east the land of Didymus, on the south 
that of the aforesaid lessors, on the north the same, on the west 
the land of Seuthes son of Potamon, which land is to be culti- 
vated with grass for cutting and grazing at the rent for each 
aroura, without a survey being made, of 36 drachmae of silver, 
guaranteed against all risk, the taxes upon the land being paid by 
the lessor, who shall be the owner of the crop until he recovers 
the rent. If this lease is guaranteed, the lessee shall pay the rent 
in the month Pauni of the said year and shal forfeit any arrears 
increased by one half and the lessor shall have the right of 
execution upon the said Apollonius and upon all his property 
asif in accordance with a legal decision. 


‘There are also paramoné—documents referring to the temporary 
enslavement of the debtor's children: the debtor would give his son to 
remain night and day in the creditor's house, to carry out certain tasks 
tuntil the interest on the debt was paid off. Following this he was free 
‘again, like the addictus and not emancipated as in the case of a slave.’ 

‘The restriction of the freedom of people who were free by 
origin due to debt was widespread in many countries before they 
became part of the Roman state. This continued into the Roman 
period. There is much evidence, among the most eloquent are the 
following examples: 

Cic, Pro Flacco, 20,48, quotes the example of Herakleides of 
‘Temnum, who was handed w his fellow-citizen Hernippus as an 
addictus by the Roman provincial authorities, as he could not pay 
back a debt. Hernippus was given the right to take him away: cum 
indicium non faceret, addictus Hernippo et hoc ductus est. 

Plutarch in De vitando aere alieno 4, draws attention to the 
dangers of mortgage and debt; the only way out for debtors was often 
to seek asylum in the shrine of Freedom: 





9. See Adams, op. cit. in n. 4, p.17 £, and for example P.Flor. 144 (A.D.158) or 
PiNewana 56 (A.D.687)-the laters found ouside Exypt. 
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iineig 82 thy aitépreray aioysvonevor xatabounots nev 
Equtods inodrxag Kal cupBolatorc Béov cig aire v& 
ypriowa ovotedévrac Kai ovonerpadéveac éx tov 
Gxpriotay Kel epittOv KaraKonévrwy ¥ Tpadévrov 
thevdeptac adtolc iepdv iSptowcbar Kai séxvorc Kai 
-yoveaty.” 


‘There is some evidence of this in the Celtic and German 
countries. Caesar in BG VI 13 speaking of two classes in Gaul, says: 
‘The common people are by position at the level of slaves, either 
pressed by debt, enormous taxes or injustice of the powerful who had 
the same rights as a slave owner: Plerique, cum aut aeve alieno aut 
magnitudine tributorum aut iniuvia potentioruon premuntur, sese in 
servitutem dicant nobilibus: quibus in hos eodem sunt inna que dominis 
in servos, In another passage, BG I 4, Caesar mentions obaenati of the 
Helvetian leader Orgenorix: Die constituta causae dictionis Orgetorix 
‘ad iudiciuon omnem suam familiam, ad hominum milia decem, undique 
coegit et omnes clientes obaenatosque suos, quorum magnum numerum 
habebat, eodem conducxit. Obaerati are also mentioned by Tacitus with 
the tribe of Treveri, speaking of the rebellion of Florus, Ann.IIl 42: 
‘Aiud vulgus obaeratorum et clientitom arma cepit. 

Provisions affecting addicti were kept in some provincial laws. 
One from Gaul, Lex Rubria de Gallia Cisalpina, FIRA I p. 97, «XXII, 
provides addictio for those who do not pay back debts or do not 
respond to a court summons: eosque duct bona eorum possideri 
proscribeive inbeto, A similar regulation may be found in the Lex 
‘Ursonensis in Spain, FIRA 1, p.12, .XXI: Ni vindicem dabit iudici- 
sumque faciat secu ducito. 

Some traces of the original severity towards debtors remained in 
the Roman state throughout the centuries. There is evidence of this. 
in the Late Empire also, Ambrosius’ Liber Singularis de Nabathe gives 
a dramatic description of the leading away of a debtor: Vidi ego 
pasuperemeduci dum cogeretur solvere, quod non habeat, trahi ad carcerem 
‘quia vinum deerat ad mensam potentis, ducere in auctionem filios suos, 
tad tempus poenam differe posit. The selling or pledging of children 
in the case of debts was a widespread practice in the Late Roman 
Empire and Diocletian enacted two laws in an attempt to prevent it"? 








10. See an English translation by HN.Fowler, Plutarch's Moralia, Loeb class. 
Library, vol X, (1969), 324: “But we, ashamed to be independent, enslave ourselves 
by mortgages and notes, when we ought to limit and restrict ourselves to actual 
necessities and from the proceeds of the breaking up or the sale of useless super- 
fluities to found a sanctuary of Liberty for ourselves, our children and our wives.” 
11, CJIV 10,12 Ob aer alien servire liberos eveditoibus ira compelli non 
patiunturi, VIII 16,6: Qui filios vesros vel liberos homiines pro pecunia quart vobis 
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Colonus rental arrears might have been one of the ways to 
indebtedness—one which led to a real restriction of freedom, Many 
years before Diocletian the relation of the colonus to the dominus 
andi was no longer that of a free peasant to the landowner. At the 
‘end of the Republic the coloni, along with slaves and those who had 
been emancipated, are found in the suites of powerful men. " Tacitus 
in a passage from Germania, c.25, describing slaves among the 
Germans, compares them with the coloni in reference to their duties 
toward the landlords: swam quisque sedem, sos penates reit, framenti 
modum dominis aut pecoris aut vestis ut colono iniungit et serous 
hactenus paret: cetera domus offcia uxor ac liberi exequuntien 

Indebtedness of the colonus due to rental arrears, a familiar 
occurrence by the end of the Roman Republic, must have become 
widespread during the crisis of the Later Empire. The Roman state 
could have responded as did the Athenian at the time of Solon or the 
Egyptian in the eighth century, by legally prohibiting the rendering 
of freemen dependent on those to whom they were in debt, In the 
distant past, there had been Lex Poetelia, forbidding nexus in the 
Roman state. However, it did nothing of the sort. Admitting that the 
coloni were practically in the position of slaves, sixth-century laws 
speak of the nexus colonarius, In spite of that, the legislator continues 
to insist that the colonusis still fre. His dependence on the proprietor 
of the land, brought about through debt and rental arrears, was used 
by the state for fiscal reasons, The colonus of the Later Empire, a man 
who had no land, in theory could not be taxed within a system which 
took man as work force (caput) and land (iugum) together as a fiscal 
unit. He worked another's land. The Roman state also gave the right 
to the landowner, as the dominus to whom the colonus owned rent, to 
keep him on his estate asa private debtor. 

In the time of Pliny, the payment of accumulated rental arrears 
had become impossible; we do not know if the coloni on Pliny’s 
estate were able to leave the land before paying their arrears; but the 
departure of a colonus of the Later Empire from the land he tilled 
remained only a theoretical possibility. The dependence of the colonus 
‘was in fact dependence of the domsinus fundi and is to be found as the 
definition of colonus given by St. Augustine, De CiuDei:X 1,2: 
Appelantur coloni qui condicionem debent genitali solo propter agricul- 


credebut pignors titulo accept, dssieulatione iris se circumavenit, cum sit manifestum 
abligationem pignoris non consisere nisi in bis, quae quis de bonis suis facit obmoxia 
(AD.293). 

12, See Cacs, B.C. 134: Pofeetum iter Domitiu ad occupandam Manilizm navibus 
actaris epter quas Igilitet in Coseno a privatis coactas seris,libertis,colonis suis 
compleverat; Salus., Cat. 59,3: Ips (c. Marius) car libertis tcolonis. 
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tueram sub dominio possescoriom, and left traces in the Tabletes Albertini 
from Vandal Africa: Perticulae agrorum ex cultsris suas mancianis sub 
dominio Fl.Gemini Catullini flaminis perpetui. 

Colonus as a title undoubtedly meant a man of certain social 
status even in sources dating from the Later Republic or Principate. 
It was a man who worked on another's land not having any of his 
own. In the Later Empire and frequently in legal texts this term is a 
synonym for a dependent lessee, someone who because of the overdue 
rent can no longer leave the estate on which he works. Any realistic 
chance of repayment by working for the landowner disappeared. 
Besides indebted coloni, however, there were also those who were 
independent, who had either their own land or other property which 
was freely at their disposal. The difference between both categories of 
coloni lingered into the Later Empire. It was emphasized in certain 
Jaws, mainly those referring to the return of fugitives to the land they 
worked. After Diocletian there were both liberi and dependent coloni. 
Only the latter were tied to the landowner, had to work on his estate 
and to pay off arrears of rent, which in some cases had accumulated 
throughout several generations. The laws refer to these by the term 
coloni iris alieni. As a category they merit special attention in 
discussion of the freedom of the coloni. 


COLONI IURIS ALIENI: 
INDEBTED AND ENSLAVED 


he earliest mention of colonus ixris alieni is in the famous law of 
Constantine, issued in 332 A.D., C.Th.V 17,1: 





Imp. Constantinus A. ad provinciales. Apud quemcumgue colonus 
iris alieni fuerit inventus, is non solum eundem origini suae 
resttuat, vera super eodem: capitationem temporis agnoscat. Ipsos 
‘etiam colonos, qui fugam meditantur, in serciler conditionem ferro 
ligari convenes, ut officia quae liberis congraunt, merito servis 
condemnationis compellantur implere. Dat. III Kal. Novemb, 
Pacatione et Hilarione conss. 


This is added to the Interpretatio of the fifth century: Si quis 
alienum colonum sciens in domo sua retinuerit, ipsum prius domino 
restitwatettributa eius quamdin apud eum fuert, cogatur exsolvere:ipse 
‘vero qui noluit ee quod natus es, in servitivon redigatur. 

‘We find mention of the same category of colon in later texts, in 
the law of Gratianus, Valentinianus and Theodosius, C:Th.V 17,2 
(colonus iurs alien), in all probability in C.J.X1 48,8 (profugi qui alieni 
esse videtur) and in C.J.XL 52,1 (alienus colonas), issued in the seventh 
and ninth decade of the fourth century. Some regulations in the laws 
concerning Illyrian and Palaestinian coloni, in C,J.X1 53,1, A.D.371 
and C,J:X1 51,1, A.D.393@) probably refer to the same group styled 
alieni coloni or coloni iuris alieni in previous laws. 

The law of Constantine, C.Th. V 17,1 was the crucial text in 
discussions concerning the dependent colonate—considered in all 
histories of the Later Roman Empire and in many studies with a 
direct or indirect bearing upon colonate as the first unambiguous 
evidence about the existence of the bound colonate. The provision of 
this law is generalized and its application is made broader to include 
all coloni and the entire agricultural population.' Colonus’ attachment 


1. E, Stein, Histoire du Bes Empire 1, 1968,17, with the remark in the note 6 that the 
law of Constantine of 332 was not the imperial constitution that bound the colons 
to the soil in most of the provinces (see also Kornemann, RE Suppl.IV,1924,92; O. 
Seeck, RE IV 1901,489, sv. Colorstas), but rather that this régime was introduced 
carlier on by Diocletian's fiscal reform. A. Piganiol, Empire chréten,1972 °, 306 
presumes the existence of an earlier law that would have bound the colons to his 
‘origo. In his opinion the origin ofthis practice can be found in the fiscal policy of the 
third century. However, in some of the modern studies the possibility of small 
peasants and bound in the provinces, in some cases even in pre- 
Roman times isnot denied (M. Rostowzew, Kolonatis, for example). But recently 
R. McMullen in the book Romen Goverament’s Response to Crisis A.D.235.37 
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is primarily considered due to his fiscal obligation and interpreted as 
the consequence of the fiscal policy of the emperors of the fourth 
century: In that regard a colonus would be no different from the rest 
of the agrarian population. That a penalty would be imposed only on 
the colonusin the case of desertion is explained by the fact that the free 
peasants who owned their land did not run away. The relationship 
between colonus and landlord is considered of little importance in the 
process of tying colonusto the land he cultivated.’ 

The authors of some recent papers, investigating the develop- 
ment of the colonate during the early centuries of the Empire also 
take as their point of departure the belief that the reign of Diocletian 
brought about major changes. A colonus of the Later Empire would 
be quite different from the one living in an earlier period. During the 
early centuries of the Empire he was a free man who could conclude 
a landslease contract and leave the land he was cultivating even if he 
had failed to pay his rent in time; he was entered in the taxcrolls and 
paid the tax in his own right. On the contrary, in the fourth century 
and later, a colonus is tied to the land he farms and pays the tax 


(1976):179 maintains that the Roman government did not try to immobilize the rural 
population through legal measures before Constantine, he being the first to do s0 
‘with his own coloni. For a systematic review of theories of the origin of the Later 
Roman colonate, see Clausing, Colonate and M. Kaser, Das rémische Privatrecht 
HAbschnitt,1975, 142-143, note 5. For bibliography see ch. Foreword. 


2. According to Palasse, Orient et Occilent, 17, the struggle for binding colonito the 
land started atthe time of Diocletian's fiscal reform: if colont of the third century 
were already dependent, then that dependency was legally defined by the fiscal 
innovation of the Later Empire. For A.M. Jones, Colonate, ff. the loss of a 
colonus’s freedom was the consequence of the imperial legislation in Diocletian's 
time. (4e idem, LRE, 796: “The liberty of tenants was probably frst restricted byi 
the census of Diocletian ... by the legislation which, for fiscal motives, tied the 
Rosny ote plac of erin, wire they pad cpa and emo” 
Segrt, Colonat, 103. and Goffar, Caput and colonate Uf. consider binding of coloni 
to the soil to be a consequence of imperial legislation in the seventh and ninth 
decades ofthe fourth century. For a similar view, see also Saumagne, Lerigo 486ff, 
in particular 494ff 

3. Although Fustel de Coulanges, Le colonat, 83 sees the formation of the colonate 
as a process that considerably predates Diocletian, he nevertheless comes to the 
conclusion that the government began to show interest in the colonate for fiscal 
motives; he interprets the law of Constantine of 332 asthe emperor's intention of 
solving the problem of tax payment (p. 89). See the opinion of P. Garnsey, Cam- 
bbridge Philol. Society, Proceedings, 1980, Suppl.6, 39: “In my view, the solution of 
the notorious problems of the rise of colonate lies in the peculiar conditions of the 
late third and fourth centuries in particular the increasingly oppressive tax burden 
and any attempt to trace a continuous trend from Principate to Late Empire across 
the great divide of th third century is doomed to failure.” The role of doris fundi 
in the process of loosing the colonts’s freedom is completely neglected by Jones and 
Goffart. 
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through the landowner. From a man who was once free, he becomes 
aslave of the land, serous terrae.’ 

‘The theory that taxes were the decisive factor in binding the 
colonus to the soil has remained the starting point in some recent 
studies. The law of Constantine, C.Th.V 17,1, still holds an impor- 
tant place in these discussions, but it is no longer considered to be the 
document that proves the colonus had lost his freedom and the right 
to leave the estate. Its various interpretations are irrelevant to the 
problem of determining the date of origin of the dependent colonus, 
‘This law would not curtail his right to leave land. The legislator's 
intention was not to prevent a colonus from leaving the estate he 
worked on, but to compel him to perform his fiscal duties in the place 
where he had been registered on the tax-rolls. The term colonus iuris 
alieni in C.Th.V 17,1 is interpreted as the expression used to denote 
that the colonus was “under contract” or obliged to the landowner, 
which did not affect his legal position or his status. As a free tenant- 
farmer he was at liberty to leave when he pleased? 

‘The first law that reflects a change in the situation would be, as 
it is supposed, that of 361, C.Th.XI,1,7. It rendered senators liable for 
taxes of their fugitive coloni and anticipated by a decade a distinction 
between two kinds of coloni, those who were a part of the landlord's 
tax declaration (professio) and those who paid their own taxes. In the 
first case, senators were responsible to the government for their 
colonus’s taxes. The process of binding coloni to the soil would seem 


4, W, Hild, “Das Ende der progressiven Entwicklung des Colonates,”Klio 52, (1970): 
2239ff. supports the view that the position of colon underwent a change toward the 
tend of the second and the beginning ofthe third century; but in this paper as well as 
in his book, Die Vertiefung der alleemeinen Krise im Westen des rimischen Reiches, 
(1974), he retains the traditional and generally accepted conclusion that it was only 
in Diocletian's time that the agricultural population was included in the local tax- 
rolls and bound to the sol. 


5. This point is strongly emphasized by W. Goffart, Caput and Colonate, 71ff. His 
interpretation influenced Eibach’s stody of the Later Roman colonate. Accepting 
Goffart’s main conclusion, Eibach interprets the position of the colons as defined 
in Constantine's law of 332 A.D. as follows: 1. colori were at this point sill free men, 
the term ferro ligari did not refer to their legal status; 2. coloni were tied to their 
‘origin by fiscal policy and a legal relationship that cannot be more closely defined; 
3. the term origo is here used in its “classical” sense, as the place of origin where one 
paid one's tax (Eibach, Kolonat, 50 f, in particular $1: “Auch zur Zeit Konstantins 
haben wir denoch keinen konkreten Hinweis auf eine durchgingige Anwendung des 
origo-Princips in Richtung auf eine zwangsweise Bodenbindung des Pichters- 
Kolonen. Erst gut zwei Jahrzente spiter ist eine solche Tendenz nachweisbar.”. In 
a review of Goffan’s book, this interpretation of Constantine's law of 332,C.Th.V 
17,2is qualified as “against the natural sense of the passage” (Duncan-Jones, /RS 67, 
(1977) 202). 
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to be under way. Similar tendencies are to be discovered in Valens’ 
legislation in the East. It also differentiates between landowning 
coloni who pay their taxes to the tax-collectors and those who do it 
through a landlord or his agents. In Goffart’s opinion there are three 
parts in the laws of Valens: the amendment of the existing law of 357 
had provided that, if the estate was sold, the coloni were transferred 
along with the land to the new owner (C.Th.XIII 10,3); the law 
emphasized the responsibility for hiding fugitive coloni; and last of 
all, coloni no longer exist as citizens who pay taxes. Fiscal liability 
‘was replaced with attachment to the soil. The law concerning coloni 
Mlyriciani of A.D.371 deals already with the nomen et titulum 
colonorum.® Goffart concludes that although the law of 371 did not 
institute the bound colonate, it was the first documents that stated the 
distinctive characteristics of this institution, This law replaced the 
colonus duty to pay tributum with the bond to the soil” 

All studies on the origin of the bound colonate emphasize two 
points: firs, those that focus on the continuity in the development 
of the colonate, tend to determine a fixed date which would mark the 
transition of the free tenant-farmer to the dependent colonus of the 
Later Roman Empire who is forbidden to leave the land he cultivated; 
and second, the principle of binding to the soil is generalized and 
communis opinio is that it was applied not only to different categories 
of coloni, but to the entire agricultural population. Some of the laws 
that are the basis of modern theories, however, concern only certain 
categories of coloni and others clearly differentiate between degrees of 
dependency of the various categories. The law of Constantine of 332, 
cit., refers to a certain category, the one styled caloni iuris alini and 
this important proviso must be kept in mind when discussing either 
the concrete content of the law or its place and importance in the 
formation of the bound colonate. 

Three aspects of this question deserve attention: the relation of 
the colonus iuris alieni to his fiscal obligation; the relationship 
between colonus and proprietor; the question of the legal position of 
this category of coloni. 

The basis of the theory that the state instrumentally tied the 
colonus to the soil lies in the conviction that the colonus was a free 
man as long as his name appeared on the tax-rolls and he paid the 
taxes himself; a change in his legal status was brought about only 
when the tax was transferred from the colonus to the land, ie. to the 
landowner. The shift of the tax liability from the colonus to the 





6. CJXIS31 
7. Golfart, Caput and Colonate, 75 
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dominus fundi was, as itis generally agreed, the basis for converting 
the hitherto free colonus into the slave of the land he cultivated. By 
making the landlord accountable for the payment of the tax, the state 
authorized him to coerce the coloni into staying on the land.* 

The fiscal question occurs frequently in the legislation of the 
Later Roman Empire. In its onesidedness it primarily dealt with the 
duties of citizens to the government. The principle valid in the laws 
of the fourth century was that basically the proprietor was liable for 
the land tax, The law C.Th.XI 1,14 is quite clear on this point.” 

The principle that ultimately the proprietor was liable for the 
tax on the part of the estate cultivated by coloni is emphasized in the 
Jaw of A.D.361,C.Th.XI 1,7 which should not be seen as anticipating 
the state of affairs, but rather as the confirmation of a long standing 
principle. It specifies in which cases the senator is tax liable for the 
colonus who has fled from the land: Compertuom est pro colonis profiugis 
aad exsolvenda vos fiscalia coneniri.lubemus igtur, si iil ex eorundem 
terris senatorum quemquam possidere constiterit, ut nulla cuiquam 
pensitandi pro his qui aufugerine necesitas imponatur. 

From this text it is clear that in the case of colonus’ 
senator's duty to pay the tax due only if he was landowner, 
treated senators not as members of the highest class, but as landown- 
ers. The coloni in question must have been those who, not possessing 
land of their own, were entered in the professio of those whose land 
they worked, ic. of senators. 

The problem of the decurio’ tax liability was solved in a similar 
manner by a considerably earlier law, from 319 A.D, C.Th.X17,2: 
Unusquisque decurio pro ea portione conveniatur, in qua vel ipse vel 
colonus vel tributarins eins convenitur et colligit. According to this law 
the decurio’s fiscal duties were those of the landowner and its conclu- 
sion emphasizes the principle: nullus pro alio patiatur inivriam. 
Undoubtedly, as in the case of senators, the tendency and practice 
existed to render the economically and socially most influential class 
responsible for the tax on estates which did not belong to them. This 
was prevented by law.” 






8. Goffart, op. cit, 80. 
9, See ch., Tax and Freedom. 


10, Earlier studies maintain that this law defined the decurio as the owner (Palasse, 
Orient et Occident, 370}; A. Cerati, Caractire annonaire et assette de V'impét fancier 





‘Thus each decurio would be responsible only for his portio, “ou Ini méme, son colon 
‘ou le contribuable relevant de lui doit payer V'impér et juir d’un revenu foncier.” 
‘The former interpretation, in which a decwrio appears only as a landowner, seems to 
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The question of the landowners’ fiscal obligation in previous 
centuries is also of significance in considering the importance that 
fiscal policy had in the formation of bound colonate. If the independ 
ent entry of the colonus in the libri censuales is to be taken as the 
essential distinction of a free man, then it follows that some catego- 
ries, primarily those who did not possess land, lacked this qualifica- 
tion long before the fourth century. One of the regulations in the well 
known law De censibus, preserved in the Digesta under the name of 
Ulpianus, L 15,4, states that the landowner was held responsible for 
the correct registration of his estate and the manpower on it. In the 
case of false profesio he was liable to punishment by imprisonment." 

As it has already been noted, the text in Digesta brings to mind 
the Lactantius’ description of the census conducted by Diocletian, De 
‘mort.pers.23. It must have concerned among other things, as did the 
laws dating from the late fourth century, the fiscal liability a land- 
owner bore for the parts of his estate he did not cultivate himself. The 
principle, that in the situation where the paying of taxes proved 
difficult, it was ultimately the proprietor who bore the responsibility 
to the government, must have been an ancient one. Early evidence, 
which would affirm this practice in the Late Republic and in the 
Principate is to be found in the provinces. Cicero, for instance, /n 
Verrem II 22,53, mentions the case of Xeno from Maenae whom 
Verres held liable for tax on part of his estate cultivated by a colonus." 











‘be more acceptable. In Goffar's opinion (op. cit 82) the decuio is protected by this 
law from the responsibility for the tax on the land pertaining to another decurio, 
I, Fustel de Coulanges, Colonat, 75 concludes that the colonus was entered along 
with the slaves in the tax register of the dominus undi. He interprets the afore- 
mentioned passage in the Digests, L 15,4, as follows: the owner was left with the 
choice of either registering the tenant in the tax-rolls, in which case the tenant paid 
the tax due or of paying the tax on the land himself regardless of who cultivated it. 
12, J. Garcopino, La loi de Hitron et les Remains,1924, 2065. believes the cited text 
offers enough evidence to conclude that, regardless of who owned the land, it was 
= the tenant who bore the fiscal responsibility. Judging from the 

texts, however, it was mostly the landowner who had to pay taxes to 
the sate Gee A.Ch Johasoo, in Tenney Frank, ESAR TL 77 and 82. Cl text of 
P.Lond. 314 oF P.Aur.[si, 99 and others). Contracts in which the tenant assumed 
the tax liability were few. But in cases in which difficulties arose in the payment of 
tax (as for instance flight of coloni) the owner of the estate was liable to the 
government for the tax. For Vertes, see M, Gelzer, RE VIII A-2,(1959), 16034. On the 
basis of Cicero's text in VernIll 22,54, H. Degenkolb, Die Lex Hieromica und das 
Pfanderecht, (1861), 46, had already concluded that the practice of registering estates 
and the manforce working on them was common practice in the provinces ata date 
considerably prior to Diocletian. Undoubtedly it was inthe landowner’ interest to 
be registered in the tax-rolls with as few ingera 2s possibl—compare the grievance of 
an Egyptian farmer of A.D. 244 that he had been registered inthe taxrolls with more 
ingera than he in fact possessed, PJ. Parsons, JRS 57, (1967).134. 
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But as he had taken flight, it was evidently the proprietor who bore 
the ultimate fiscal responsibility to the government. There is some 
link between this case and the legislation of the fourth century. Xeno 
‘was responsible for the tax on the land the fugitive colonus had been 
cultivating in the same way as the decurio was in accordance with the 
law of 319 or the senator in accordance with the law of 361. It is 
therefore possible and moreover probable that these two laws, 
C,Th.XI 1,7 and XI 7,2 are concerned with the enforcement of an 
already existing general practice, in order to protect decurions and 
senators who were frequently liable for the tax on land that did not 
belong to them. 

The law of Constantine of 332 does not concern the fiscal 
liability of a colonus. He was not obliged to pay it to the government, 
as the land he cultivates does not belong to him. The tax due during 
the time he spent on a certain estate was to be paid by one whose land 
he cultivated. A. Cerati’s interpretation of this law would seem to get 
the heart of the matter: the colons’ person was of fiscal value and 
together with the other colon was basis for determining the capitatio 
of the land he had left. Deprived of his labor, the dominus fundi still 
paid tax determined by the original estimate, while that same colonus 
at the new estate where he worked represented a value which had not 
been declared. It was therefore just that compensatory tax be 
demanded from one who profited from his work." This assumes that 
the law of 332 refers to coloni who were registered on the tax-rolls 
under the landowner’s name. Inevitably one comes to the further 
conclusion that the colonus ivris alieni in question could not have been 
a free man who paid his taxes and was free to leave his tenancy and 
farm when he wanted to. The latter is clearly stated in the law: if he 
is found on another's land, he is to be returned, in all probability to 
the estate on whose descriptio he was originally registered. 

The laws of 319 (C:Th.XI 1,7) and 361 (C:Th.X17,2) concerned 
the question of land tax liability in cases where the colonus left the 
land he had been cultivating; the law of 332 C.Th.V 17,1, however 
had in mind another aspect of the same problem: that of fiscal debts 
in the case where the colonus was found with another landlord. The 
penalty for concealing fugitive coloni corresponds to earlier practice. 





13. Cerati, op. cit, in n.10, 2836. Fustel de Coulanges, Colonat 89 reasoned in a 
similar way: the possestor’s tax liability to the government for his colonus leads one 
to the conclusion that the new dominus according to the law of 332, C:Th.V 17,1, 
‘was the one who had to pay the tax for the colonus during the time the latter spent 
‘on his estate. The same principle would be, in his opinion, applied to the mancipia 
in the law of 327,C.Th.XI 3,2: sublais pctionibus eorundem onera ac pensitationes 
publicae ad corum sollicitadinem spectent, ad quorum dominium posesiones eaeder 


migraverunt. 
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In the papyrological text cited above from the time of the Severan 
dynasty the imperial edict of 200 A.D. which decreed that a person 
concealing a Un6.opos (tributarius) was to be fined 50,000 sesterces 
is quoted. Imposing a fine for the concealment of coloni iris alieni 
‘was not uncommon practice even in the legislation of the later fourth 
century: the law of 386 decreed that the concealment of a private 
colonus iuris alieni would be fined 6 ounces of gold, that who was 
patrimonialis— one libre (C.Th.V 17,2) 

There is a certain similarity between the law of 332 and the 
imperial edict from 200 A.D., referring to the concealment of person 
styled iépopoc—this term could be equivalent to colonus iurisalieni 
in the law of 332, The edict of 200 A.D. decrees a fixed fine for the 
concealment of hypophores; Constantine's law envisages the compensa 
tory payment of taxes owed to the government, But these two 
documents differ in some aspects from the other edicts issued by 
Egyptian prefects in the previous centuries. The latter summon all 
those who had left their idia and were away from home to return; no 
punishment was envisaged for those who did.” Alll of which leads us 
to the conclusion that two groups of edicts existed: one, forall agri- 
cultural population in the provinces who, probably in order to avoid 
fiscal duties, abandoned their farms, two, a penalty for sheltering of 
persons who were in a way dependent on those who paid tax on the 
land that they had lef It seems that both these cases were included in 
a law from the second half of the fourth century, C.Th.X 12,2,3: Si 
‘quis etiam vel tributarius repperitur vel inguilinus ostenditur, ad eum 
protinus redeat cuius se esse profitetur. Nihilo minus etiam 0 pergat 


14, J.D. Thomas, “A Petition to the Prefect of Egypt and related Imperial Edits," 
JEA 61,1975,201ff. "'x6gop05" isa new word in papyrological texts and according 
to the Corpus Glosssriorum latinorum was the Greek equivalent for the Latin 
tribwtarins. Thomas accepts the interpretation given. for the latter by A. Segre, 
‘Traditio 5 (1947):103 £ “a taxpayer who is bound to the soil” and assumed that the 
cect, issued by Severus in 200 A.D. was the first one to render any absence from 
‘one’s iia illegal. He rightly links this text with Constantine's law of 332 (op. cit., 
217). It_was Severus’ innovation to punish for concealing a fugitive. 

15, Lond. II, 904=W.Chr. 202; BGU I 372=W.Chr.19; se the group of docu- 
ments dating from Severus’ time: D.J. Crawford and PLE. Easterling, JEA 55, 
(1969), 188fF, (P-Westm.Coll 3); SB 1 4284=P.Catt.2, of 207 A.D. and P.Gen.16= 
W.Chr. 354 from the same year; P-Flor.I 6 of A.D.210; BGUII 159=W.Chr.408 of 
216 and P.Oxy.3364.CE. Thomas, op. ct. 212fF. who suggests, p.218 that “it may be 
also, as we saw, that in the second edict in our text he (sc. Severus is attempting to 
confine the population of Egypt to the idia (id.nome) in which each person was 
born. Such moves, especially the latter, would have to be seen as foreshadowing 
developments that were to become prominent in the period after Diocletian.” The 
edict of Vibius Maximus by A.H.M. Jones, Colonate, 5 was treated as “a fore- 
shadowing of later practice.” 
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indago, ut cuncta rimando cognoscat, utrum is fuerit petitionis hortator, 
qui iniquae retentionis invidiam aliquo neceste habuerit colorare 
vvelamine; ut si colonos eadem occulere arte quaesiverit, indemnitatem 
sarciat tributorum; si servos, ad eam poenam, quae dudum est legibus 
constituta, teneatur. Quisquis autem plebeium se adserit esse vel liberum, 
‘fide ei ostensa ab omni molestia vindicetur et ad ea loca, ex quibus eum 
esse claruerit, emittatr 

This law considers two categories: first, non-landowning coloni 
who did not pay tax, this being the landpossessor’s responsibility 
(anyone sheltering fugitive had to take fiscal liability for him); second, 
those styled plebet and liberi, probably liberi coloni.!* Anyone receiv- 
ing them was fre of any fiscal obligation, while they were returned 
to their place of origin. There is no doubt that the latter paid their 
own taxes. This regulation isin accordance with the law C.Th.XI 1,14 
in which the possesoy of land no matter how small, paid the tax due 
ont. As some papyrological documents from the fourth decade of the 
fourth century show, punishment for leaving one’s land did not 
exist.” The fugitive, however, was compelled to return to his origa 

‘The legal and other texts mentioned lead us to conclude that tax 
liability effected the immobility ofthe agricultural population in the 
provinces even before Diocletian's fiscal reform. The cited documents 
from the first three centuries of the Empire—imperial edicts or edicts 
issued by provincial governors—were concerned with returning those 
pi eee la ioe a eect ene ene 
those who attempted flight, such as the one usually reserved for 





16, See C:Th.XI'53,1, A.D.371, according to which, if one received colont of whom 
it had been said they .. inserviant terris non tributario nexu, sed nomine et titulo 
colonorwm, one was held responsible for the damage suffered by the domiinus ofthe 
estate the colonus had left and was penalized with afin; for receiving a fugitive slave, 
the fine was four times as much in addition to the payment of damage; finally, there 
is mention of free coloni: in liberis etiam, quos pari usurpatione susceperit, is modum 
sit, quem circa liberosdiximascolonosretinendum. Eibach, Kolonat, 219K believes this 
text to have concerned two categories of colon: the frst comprised those tied to land 
tributario nexu, the second—those who were independent, being nomine et titulo 
coloni. Carvié, Opus2221 criticizes Eibach for overlooking the fact that slaves could 
be used as colont as well (rei quasi colon’). Therefore he deemed it essential thatthe 
editor ofthe law specify re coloni “est dire libres se trouvant dans la situation de 
colons, #'l voulat que les affranchis fussenttratés comme des libres, et non comme 
des esclaves.” It seems probable that so-called free coloni were ina similar position 
asthe landowner, being liable to pay tax in the place where they were registered on 
the taxrolls 

17. CE. C].Kramer and N.Lewis, Trans and Proc. Amer.Philol.Soc. 6, (1987), for a 
papyrus of A.D.340, regarding the case of inheriting daughters who had abandoned 
land. On their return they succeeded in reclaiming their land, together with the rent 
due from those who had been cultivating the estate in their absence. 
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slaves—being put in irons—was applicable only to the category of 
coloni who were iuris alieni. The law referring only to this group, 
C.Th.V 17,1, has become in modern studies the first evidence of the 
binding of the entire rural population to the land. 

In Constantine's time coloni iuris alieni already existed as a 
separate category. It appears that the tax was not the primary reason 
for their origin.” Between these coloni and the Roman state, 
regarding the fiscal obligations, the dominus fundi or possessor isa fact 
which must not be left out of consideration. 

The position of coloni who were alieni iuris is designated in 
legal texts of the fourth century in the following way: they could not 
live as free men, as one who is suo iter, velut vagus ac liber (C.J.XI 
51,1) of claiming to be free men who are their own master, quasi sui 
carbitriac liberi (C.J.X1 48,8) to leave the fields they are cultivating, ex 
his locis quorum fructu relevantur abscendere (C.J.XI 51,1). If they 
should do so and go to another, si abscesserint ad aliumve transierint, 
they are to be brought back and imprisoned, revocati vinculis 
poenisque subdantur (C.J.X1 53,1); in case of attempted flight they 
may be put in chains, in servilem conditionem ferro ligari conveniet, in 
order that they must, justly be punished as slaves, perform the duties 
that fall to them as free men (C.Th.V 17,1). In accordance with the 
relevant laws, in cases where they were found with another land- 
‘owner, they are to be returned, ipsum prius domino restituat, in the 
Interpretatio of the C.Th.V 17,1, origini suae restituat and cum omni 
peculio suo et agnatione, as is formulated in the law C.J.X1 52,1. 

‘The government supported and emphasized the landlord's 
authority. The law concerning the coloni in Thrace, C.J.X1'52,1 con- 
ferred the right on the dominus fundi to prevent the flight of coloni: 
Sed possessor eorum iure utatur et patroni sollicitudine et domini 
potestate, and in a similar way the law on Palaestinian coloni, C.J.X1 
51,1: Sancimus, ut etiam per Palaestinas nullus omnino colonorum suo 
ire velut vagus ac liber exultet, sed exemplo aliarum provinciarum ita 
domino fundi teneatur, ut sine poena suscipientis non possit abscendere; 
addito 0, ut possessionis domino revocandi eius plena tribuatur auc. 
toritas. 

‘The authority of the dominus fundi over the colonus is a fact 


18, ‘See Fustel de Coulanges, Colonat, 85. The legal texts emphasize that coloni, 
regardless of whether they were registered independently on the tax-rolls or not, 
could be dependent on a certain dominus fundi, see CJ.X1 50,2 (C:TLV 19,2): 
Coloni census dummtacatadicripi iui ab his liberi sent, quibus eos tributa subiectos 
nom faciun, ita bis, quibus anrisfnctionibns et dbito conditionis obmoxi sunt, paene 
‘st ut quadaim servitutededitivideantur. Carrié, Opus 2,224225 considers this law to 
be clear evidence that the conditio of coloni had a fiscal basis. 


COLONI IURIS ALIENT 57 


which is taken into account in legal texts in the fourth century; it 
appears also in literary texts of the Later Roman Empire.” There is no 
evidence about its origin. The laws stating that coloni and inguilini 
had to stay on the land that they had once undertaken to cultivate, as 
it was in accordance with the law of ancestors (Lex a maioribus 
constituta)® does not explain the origin of the colonus' tie to the land, 
nor the authority of the proprietor. Basically the relationship 
between the landowner and the colonus was the same as it had been in 
the time of Principate. It would probably have involved a private 
tenancy contract. 

Itis frequently emphasized that coloni were free men who could 
leave the land they cultivated whenever they pleased until the time of 
Constantine and later. Undoubtedly certain categories of coloné could 
do so in the time of the Later Roman Empire as well, but on condi- 
tion that they had fulfilled obligations to the possessor undertaken by 
contract, This could not have been the case with the group styled 
coloni iris alieni in the fourth-century’s laws. The regulation that 
attempted flight should be punished by imprisonment in chains 
shows how drastically a colonus' freedom had been restricted, Al- 
though by origin unquestionably free men, coloni of this category had 
ended up in a dependent position, most probably through neglecting 
10 fulfill their obligation to the proprietor whose land they worked, 
The colonus’ arrears, as it has been stressed in some earlier studies, 
must have rendered them debt bondsmen. 

‘This practice was not unknown in the first centuries of the 
Empire and in some provinces had its roots in pre-Roman times. 
Evidence in some legal and literary sources casts a doubt on the 
explanation that changes in fiscal policy of Diocletian or one of the 
‘emperors of the fourth century transformed free coloni to slaves of the 
land they cultivated. Ifthe origin of the dependent status of coloni is 
regarded asa. process that began before Diocletian’s time—an idea that 
wwas not unknown in earlier historiography and is accepted by some 





19, See Augustine, De cizdei X 1,2: Coloni qui conditionem debent genitali solo 
_propter agriculturans; Salvian, De gubsdei V 38-39: Pauperi)tradumt se ad tuendum 
‘protegendumque maioribus, daditicios se divitum facixnt et quasi in ins eorum 
dicionemque transcedunt. 

20. CJ.XI51,1: Lex a maioribus consttuta colonos quodam aeteritatis ire detineat, 
ita utilis non licet ex bis lois quoriem fractu relewantur abscendere nec ea desrere quae 
semel colenda susceperunt. It is difficult to accept that this text refers to a law passed 
by one of the predecessors of the above-mentioned emperors. The case cited by 
LLibanins, Or. XVII, 13 and 17, confirms that the owner's right to keep colon on the 
land dates from previous centuries: Jewish peasants whom Libanius is charging for 
abandoning his estate they had worked for four generations, ic. from the second 
century. See L. Harmand, Lihsnius, Discourse les patronage, 1959, 188, 
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moder historians""—then it is easy to understand how important was 
the role tenants’ arrears. 

We find reliqua colonorsem in legal texts of an earlier date, as well 
as in legal texts of Paulus and Papinianus concerning the inheritance 
or sale of land.” Pliny’s frequently quoted EpIX 37 offers clear 
evidence of this practice: 


cian me necesstaslocandorum praedionum plures annos oninaturt 
detineat, in qua mibi nova consilia sumenda sunt, nam priore 
lust, quamguam post magnas remissiones, reliqua creverunt; inde 
plerisque nulla iam cura minendi aeris alieni, quod desperant 
posse persolvi rapiunt etiam consumumtque quod natn est, t qui 
iam putent se non sibi parcere.” 


It is clear that the colon? in question had worked for Pliny for a long 
time and that they were indebted. Tenants’ arrears were no longer an 
unusual occurrence at this time. Some land possessors compensated 
for losses thus caused by selling of pignora. Pliny condemned this 
practice maintaining that it led to exhausting of colonus manforce 
who would go on creating reliqua;™ he attempted to solve the pro- 
blem by replacing monetary rent with a part of the revenue derived 
from the land cultivated by the colonus. 

Frequently exercised right to sell the colonus’ pignora left many 
coloni without property. Once indebted, the colonus’ chances of 
paying his arrears were very small. The debt was increased by interest 


21, Fustel de Coulanges, Colonat, passim; see also W. Held, “Das Ende der pro- 
grestiven Entwickhing des Kolonats,” Klio 52 (1970)239Hf; some feature of 
dependent position ofthe coloni before Diocletian discovers N. Brockmeyer, "Der 
Kolonat bei rémischen Juristen der republikanischen und augusteischen Zeit, 
Historia 20 (1971):7324, 

22. For reliqua colonorum see Dig. XXXIII 2,32,7 (Scaevols); XXXII 78,3: 97; 
XXXVI7,46 (Paulus); XXXIL91; L8,5 (Papinianus); XXXIN7,20,3. CE. Seeck, RE 
1V,1901,489, .v.Colonatus. Concerning colonus debts see Cicero, Epistad fam. XIII 
My. 

23, Pliny’s text leaves no doubt that the tenant's arrears in question dated from 
previous leases and it would be wrong to speak of reliqua as current debts of coloni 
on the basis of this text (A. Ranovit, Kolonat v rimskim zakonodatelstve ILV wv., 
‘DI 1951,1,98). Garnsey, op. cit, in n.3,139 thinks they were left with the option of 
leaving. However, the strict application of the regulation of locati-conductio would 
‘mean that the colons was free to leave only on fulfilling his obligation. 

24. Pliny. Ep. Ill 19: Nam posesor prius sepina vendidit pignora et dum reliqua 
colonorum minuit ad tempus, vires in posterum exhaust, quarum defectione rursus 
reliqua creverunt. Fustel de Coulanges emphasized that the subsitution of part of 
the revenue in place of monetary rent was the crucial moment in the formation of 
the dependent colonate (Colonate, 37). 
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and new obligations. Losing property they had pledged as security, 
‘many free tenant-farmers found their position equal to those who 
from the beginning had been landless and who hired out their labor 
and worked for meres. When land could no longer be pledged as. 
security and the colonus no longer possessed any, he pledged the 
harvest from the part of the estate he cultivated and to which he 
belonged. The landlord owned it until the colonus had paid the rent.” 
‘Thus the colonus found himself in the position of being able to pay 
debts only through his labor. This circumstance affected the obliga- 
tory renewal of tenancy which meant the colonus was not able to leave 
the land he cultivated until his religua had been paid. If the colonus 
died, his heir, even though not a colonus himself, had to take on the 
‘unfulfilled obligation.™* As early as the end of the Roman Republic, 
indebted and impoverished coloni who had rent arrears belonged to 
the lower classes and were seen alongside slaves and freedmen in the 
escort of powerful men.” 

‘The laws of the Early Roman Empire protecting the coloni from 
maltreatment by landlords (unlawful increase of rent, breaking of 
contract leases prematurely, retention of colonus after the expire of 
leases) cannot be treated as the features which distinguished the early 
colonate from that of the Later Roman Empire. We find similar 
regulations in the legislations in the time after Diocletian.” The 
interest of the landowner were also protected by law. If the colonus 


25, Concerning the landowner's right to the entire crop until the tenant's arrears 
had been paid, compare Dig. VIL4,13 (Paulus); concerning the liability of the colonus 
to harvest and sell the crop before payment of arrears, see Dig. XIX 2,2,9; Gai 
Inst. LV 147 and C.}.IV 65,5. The same is attested to in the papyrological texts, P.Oxy. 
1124 (A.D.26) and 499 (A.D.121). 

26, Dig. XIX2,60,1 (Labeo): Heredem coloni, quarnivis colonus non et, niilo minus 
domino pouidereexstime, Brockmeyer, Historie 20:738, perceives a tendency here to 
make the tenancy hereditary, or at leat to ensure it. It did not expire with the death 
of a tenant. 

27. See Caes. B.CI 4; Salust, Cail 593. 


28, CJ.IV 65,11 Philip the Arab), concerning the prohibition against an increase 
of the agreed rent; CIV 65,11,16, about premanure breaking of contract in the time 
of Valerianus and Gallienus; CIV 65,11 (A.D.244) against detaining of colons after 
the expiration of the lease. See Ranovit, op. cit. in n.23, p.87 who stresses that in 
cases that proved difficult, the law was on landowner’s side if difficult to prove on 
the basis ofthe legal texts. See also Brockmeyer, op. cit. 741, 

29, See for instance CJXI 50,1: Imp. Constantinus A. ad Maximum sicarinm 
Orientis. Quisquis colons plus a domino exigitur, quam ante consueverat et quam in 
anterioribus temsporibus exactum est, adeat indicem, cuins primam poterit habere 
praesentiam et facinus comprobet, ut ille qui convincitur amplins postulare, quam 
iaccipere conweverat, hoc facere in posterum probibestur, prius reddito, quod 
superexactione perpetrats noscitur extorsise. 
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‘was unable to pay the rent specified in the contract, the proprietor of 
the land was entitled not only to the crop, but also to the colonus’ 
other property until the rent was duly paid. The peculium of the 
colonus served as a pledge (pignus) and in case of an outstanding debt, 
the landowner had the right to sell it. The law protected the 
landlord from loss through the destruction of inventory or neglect of 
the estate and as early as the Late Republic gave him the right to 
represent colont in court in all matters concerning the land.” These 
legal regulations are rooted in the Roman practice of locatio-con- 
ductio, A general decline in the economy, as well as the increasing 
difficulty in obtaining laborers in the Late Roman times resulted in 
more rigorous enforcement of existing laws, There seems to have been 
no radical changes. 

It scems likely that the practice of the earlier times as well as the 
later laws distinguish between coloni who, having fulfilled their 
obligations to their landlords, could leave freely and cultivate the land 
of other landowners and those who were tied either to a certain 
landlord or estate. It is only in the second group which comprised 
coloni of different origin, that we find those styled coloni iuris alieni 
of A.D.332, alien’ in some later laws. 

If the aforesaid is correct, then they were by origin free tenant- 
farmers who were bound to the landowner as a consequence of 
tenants’ arrears accumulated over a number of years. They were 
obliged to stay on the estate in order to pay off debts with their labor. 
It is already clear from Pliny’s text that colon, having lost all hope 
that they be able to pay debts dating from previous leases, no longer 
even made the effort to do so; thus the relationship between dominus 
fundi and colonus developed into one of creditor and debtor. As the 
debts were not annulled by death of the landlord, the colonus 
remained on the estate when it became property of the proprietors 
heir. The status of the indebted colonus, like that of other debt- 
bondsmen, put them in a category between free men and slaves. They 
could not be made slaves, as ancient Roman law prohibited the 
enslavement of those who were by origin free born; in practice, 
however, debts led to the limitation of freedom in the centuries to 
come in the passing of the Lex Poetelia as well. There is evidence from 
the later times that confirms it. Nexus civium in Columella’s work. 





30. See n24 (Pliny's text) and Dig. XLVI 28 (frctus as pignus), CJ.IV 85,5. See 
Kaser, Privatrecht L466. 
31, CE Brockmeyer, Historia 20: 741ff. 

32, For nexum and the question of debt in the centuries to follow the Lex Poctelia, 
see U.von Labtow, ZSS 1950,1128; P.A.Brunt, JRS 48 (1958):168; M.W. Freder- 
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can only be understood as meaning temporary loss of freedom 
through indebtedness. The ancient debt law had lost its original 
harshness, but it preserved its importance in later centuries. Sources 
mention the terms addictus and éyGy1j0c, meaning persons who had 
acquired a dependent status through indebtedness. ludicatus and 
auctoratus would come under the same category of terms. The latter, 
as Kunkel proved, using a series of examples, doesn’t denote @ 
gladiator, as had been believed, but in most cases a person who had 
become dependent on another through debt.” 

Although according to Roman law a free citizen could lose 
neither status ingenuitatis nor status libertatis, many who were free by 
birth were in practice in a position closer to slave than free man. In 
‘one passage in Quintilianus’s Institutio oratoria, the question is raised 
of the difference between serous and addictus. The difference lies, 
according to Quintilianus, in that the former, on gaining freedom, 
became a libertinus, while an addictus regained the status of a free 
man." Fortunatianus in the fifth century, discussing the differences 
between people, classifies slaves and addicti in the same category, set 
apart from the others by their condicia.” 

One of the ways that an addictus could regain his freedom was 





iksen, JRS 56 (1966):128ff. Ck. E.Weiss, RE Suppl.VI 1935, 60 f. and M. Kaser, 
Privatrecht I, 148 f, For the right of executing debtors in the provinces, for instance 
in Egypt, see A.Ch. Johnson, Economic Studies, 1949,171f. and for others, Mitteis, 
Reichsrecht, pasion. For Rome and Italy, see, for instance Livy, XXIII 14,3 who cites 
‘under the year 212 B.C. the case of a man who was put in chain (in vinculis) because 
of the debts; Sallust, Cat.33; Cohum.RR 13, cf. ch. Debt and Freedom. 

33. For dydyipog see L. Mitteis, Grundzige 1,46 and 121; addictus: ThLL, 83. 
saddico, with many examples about debts. Compare Dig, XXXVIL10,13,2 (Ulpian); 
Gai TIL 199 (ludicati and anctorat). For auctorati, as persons dependent on the will 
of others, usually as a consequence of debts they had to work off, see W. Kunkel, 
Auetoratus, Symbolae Taubenschlag 1.2074. (Eos XLVI, 1957). The simple entry of 
tenant in contract in itself could not change a man’s status (cf. D. Norr, ZS5[1965}: 
A7{f, who contests De Roberts’ thesis in “Locstio operaruom” e “status” del lavoratore, 
Studia et documenta historiae et iuris 27,1961,194f, that it was the hiring of one’s 
labor that put one in the position of subjugation and led to the status’ change.) 


34, Quint. nt. Orat. VII 3,26: Circa propria ac differentia magna subtilitas: ut cum 
‘quaeritur an addictus quer lex serve, donec solver, iubet, serous st?- Altera pas finit 
ita, serous est qui est tre in servitate;altera qua in servitute est eo ire quo sereMs, ut, 
st antigua dixerunt, qui servituter servit..Serous exon manumitttur, fit libertinus, 
adictus recepta libertate ingens. See C.Th. V 19,2: Coloni censibus dumtaxat 
«adscripiscuti ab bis liber stmt, quibws eos tributa subiectos won faciunt, ita his quibus 
sannuis functionibus et debito conditionis omoxii sunt, pene ext ut quadams servitute 
edit videantur (the time of Arcadius and Honoris). 

35, Forvunatianus, Ars rhetor. 2,1 (21 ways of differentiating people), among others: 
conditione ut serous, addicius; conditione alis quae liberos spectat, ut adoptivus, 
saddictus..e. 





62 LATER ROMAN COLONATE 


to pay his debts off through his work. Varro’s well-known sentence, 
LL VII 107, liberi qui suas operas in servitutem pro pecunia quam 
debebat (dabat) dum solveret nexus vocatur “A free man who gives his 
labor in servitude for money which he owes, until he has worked off 
the debr, is called nexus” means that it was possible to compensate 
debts by work.” 

The tendency wo put a debtbondsman in a semi-dependent 
position, appronching that of a slave's, was known even before 
Constantine's time. Laws of Diocletian's reign warned that such a 
practice was forbidden.” It is evident that this practice could not be 
prevented and the law of Constantine, A.D.332, can be treated as a 
reflection of the real state of affairs in which the indebted colonus 
became dependent on the dominus fundi whose land he was not 
allowed to leave. The colonus who was iuris alieni was to perform the 
duties appropriate to him asa free man (probably meaning that he was 
to work as.a tenant on somebody else's land), but if he attempted to 
avoid it, he was to be treated as an absconding slave. His work was to 
replace rent he had not paid." The term iuris alieni as used in this and 
other laws is notin its strictly formal sense—it basically could mean 
that these colani who did not possess land were bound to work for a 
specific landlord to whom they were paying back debts created by a 
tenant’s arrears, In the first centuries of the Roman Empire, a landless 
colonus had no right to sell his peculium without consent of the 
landowner, as it represented the pignus the landowner could sell to 
compensate eventual losses if the rent was not paid.” Conversely, the 
proprietor was responsible for all transactions connected with the 
land, including payment of tax." If we regard colon inris alieni as 
debtors—those who were convicted for indebtedness or as those who 
had to work off their debts—then in some aspects their status 


36. Forthis and others cass, see Finley, Debts-bondage,159; for working off debts, 
see von Liibtow, ZSS (1950):1124f. 

37. CJ.IV 10,12; VIEL 166. 

38. CTh. 17. 


39, See Pliny. Ep. IT 19. For the prohibition against sale of the land belonging to 
the tenant without the knowledge of the petronus in the Later Roman Empire, see 
C.Th, V 19,1 (A.D.365): Non dubinon est, colonis arva, quae subigunt, uxque adeo 
atlienand ius non exe ut, & si qua propria habeant, inconsults atque ignorantibns 
‘Patronis in alteros transferre non licet. It seems more likely to have been a question 
of protecting the landowner from the loss he would suffer ifthe colonus sold land 
that could serve as pgnus, rather than the landowner's fear that a colonus would sell 
land of which he was not owner, as Goffart, Cxput and Colonete, 77, note 34, 
supposes. 

40, See Brockmeyer, Historia 207456. 
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resembled that of persons’ who were not si iris, In case of theft, as 
can be seen from Gaius, Ins. III 199, a colonus was in the same posi- 
tion as liberi in potestate and wxor in manu." 

The colonus’ temporary loss of freedom developed into a lasting 
and in some cases hereditary tie to a landowner and his estate. It may 
be assumed that the number of coloni who were unable to pay or 
work off their rent arrears even in the Early Empire was not inconsid- 
erable. In centuries when it was not difficult to find tenants, however, 
indebted coloni who tried to avoid their obligations by taking flight 
were not subject to special laws; but in the worsening economic 
situation of the third century and later, the practice of leaving the 
land, primarily of those who were working land that did not belong 
to them, grew considerably. Constantine tried, as did Severus before 
him, to prohibit such practice by law, Later centuries also witnessed 
loss of land through indebtedness by the poor and their compulsion 
to work for their creditors in return for a negligible part of the 
harvest, Justinian was one of the emperors who attempted to prevent 
the harshness of creditors by law." The position of those who were 
prohibited from leaving the land they cultivated approached that of 
slaves and a sixth-century law renouncing the illusion of freedom in 
this case, raises the question: Quae enim differentia inter servos et 
aadscripticios intllegitur cum uterque in domini sui positus est potestate” 

Fustel de Coulanges developed the theory that indebtedness was 
the root cause for the existence of the dependent coloni in the first 
centuries of the Roman Empire and earlier. The indebtedness of 
peasants was not an isolated occurrence in ancient Greek and Roman 


41, Gai IIT 199: Interdum autem etian liberorum borninurn furtur fit, veluti si quis 
liberorum 





coloni didnot fallin the category under patria potestas, Gai 1V 153, but the position 
of those who were indebted must have been considerably differet, In some ways 
their status resembled that of persons who were not sui ixris, as for instance in the 
disposal of property. In the Later Empire this was formulated in laws, as for example 
‘CJ.X148,23 (A.D.535): Calorur aliens in sux ins wipere. Compare Salvian, De 
‘gub, dei V 38-39: Pauperi.. deditcios se divitum faciunt et quasi in ins dicionemque 
transcedunt. 


42, Nov. XXXIII (to the practorian prefect of Illyricum): Propter «vsritiam 
creditorum qui angustia temporum abutentes terrulas infelicium agrestinin sibi 
«adguirunt pro pauco framento omnemn illoram substantia retinentes,legem posuimus, 
quam primo quidem in Thrackam et totes eius provincias, in praesenti autern in 
Mbyricianaspatriasdireximous. 

43, CJ.X148,21. Earlier legislation clearly differentiates between these categories, 
as for instance Gaius IV 153: Possidere ante vidernur non solum si psi possidearsus, 
sed etiam, i nostro nomine aliqus in possessione sit licet is mostroiuri subiectus non st, 
qualis est colonus et inguilinas, 
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societies, nor isit characteristic only of the Roman colonus.“ Itdoes 
not satisfactorily explain, however, all cases of dependent coloni who 
could not leave the land they cultivated without being punished. If the 
coloni, dependent as they were on the landlord by rent arrears and 
bound to his estate, were heterogeneous by origin, it would seem 
futile to search for a date and a single law from the Later Roman 
Empire that would suddenly tie them and other peasantry liable to 
taxation to the land, In fourth-century laws concerning taxes or 
punishment for attempted flight, various categories of coloni are 
differentiated. As the number of those who could no longer leave the 
land increased and they became the majority, the term coloni was 
sometimes used to refer to the entire agricultural population. Liberi 
coloni survived even in the Later Roman period; but they were bound 
to the origo as the agricultural population had been in the provinces 
from the beginning of the Roman rule, primarily through their fiscal 
obligations. 

Colon iurisalieni appear in the laws of the Later Roman Empire 
as ajuristic status; different groups could come under this heading as 
do adscripticii, inquilini and the barbarians settled on the Roman 
soil!” 


44, See Mitteis, Volksrecht; Finley, op. cit. inn. 36. 
45, ‘This paper is published ina slightly different form in Opus 5, 1986, 534f. 


ADSCRIPTICI: 
CAPITA WITHOUT IUGERA 


dscripticii or censibus adscripti, the Greek évandypapor 

-yewpyot are the terms most frequently used for dependent 
coloni in the Later Roman laws and in the papyrological documents 
from the fourth to seventh century. They were “added” to the tax 
declaration (professio) and description (descriptio) of the estate of the 
proprietor on whose land they worked. Probably the most numerous 
group among the coloni; adsripticit had no land of their own and, in 
arrears with their rent paying, were often coloni iuris alieni, Late in 
the fifth century, free unindebted coloni who had spent over 30 years 
on an estate were included by an act of the imperial administration in 
a group of adscriptcii. 

Laws from the fourth to sixth century frequently refer, directly 
or indirectly, to the position of adscripticii and their rights, primarily 
those related to disposition of property. The relationship with the 
dominus findi was of marginal importance for the Roman state as far 
as the law was concerned, unless it impinged on the payment of taxes. 
Regulations focusing on this question reduced the rights of adscriptici 
and stressed their dependence on the landowner. 

Dependence was not brought about by fiscal obligation. This 
is confirmed by a law of Arcadius and Honorius, directed to Neb- 


1, The term adveriptcins is documented for the firs time in a law of A.D.224, 
CJ-VIT 51,1, which concems the children of ancillae or adseripticiae, but is 
considered a late interpolation. The same explanation is applied to the adseripticia 
condicio in CJM 38,11, A.D.334. Eibach, Kolonat 142 and 204, thinks that adscrip- 
ficius as a term denoting dependent colons was not in use before the end of the 
fourth century; in the fifth and sith centuries adicripticins would be “der 
vom Grundherra abbiingige Pachter.” The same author, op. cit. 
137, distinguishes between those who were censibus adscripti and those who were 
scdevpics seems however, hat OSeck ws igh in ignoring dfeences inthe 
basic meaning in all these terms, such as adicriptici,censibus adseripti, cenit, ee 
‘The basic meaning of the word adicripticis is to denote someone who was added to 
somebody else's tax declaration, in contrast to the word inscriptus, denoting some- 
‘one who exised in the txcrolls under his own mame and with his own land property. 
W. Buckland, A Textbook of Roman Lau, 90f, and after him De Dominicis,coloni 
“aadserptci" nella legiatione di Giustiniano, Sead in onore E. Berti 1,1962,894. 
suggest that there were three ways of becoming adscripticins: by birth, by free 
scpc th poston ot sending ong ie test on nce’ and 
denuntiatio as 2 fourth reason. " Evandypagos as corresponding to 
Tota eee ines Cee such as CJ.X148,19, on an 
inscription from Pisdia, CTL 1 13640, A.D.527. 
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ridius proconsul of Asia about 396 A.D? , C.J.X150,2. That someone 
‘was registered on a landowner’s tax declaration could not make his 
position better or worse; thus coloni, whether censibus adscripti or 
not, remained in a position closely resembling slavery: Coloni censi- 
bus dutaxat adscripti,sicuti ab his liberi sunt, quibus es tributa subiectos 
non faciunt, ita bis quibus annuis functionibus ac debito condicionis 
obnoxii sunt, paene est ut quadam servitute dediti videantur 

The result was that the rights of the coloni were reduced, both 
with regard to their relations with the landowner to whom they were 
subjugated (obnoxii) and to the disposition of property (peculivm). 
Since they could separate themselves neither from the landowner nor 
from the estate on which they worked, they could not sue those to 
whom the land belonged: quo minus est ferendum, ut eos audeant lite 
pulsare, a quibus ipsos utpote a dominis una cum possessionibus distrabi 
posse dubium non est, for how could the same rights apply to those 
whom the law did not even permit to dispose of property as they 
wished? Gum enim saepissime decretum est, ne quid de peculio suo 
cuiquam colonorim ignorante domino praedii aut vendere aut alio modo 
alienare liceret, quemadmodum contra eius personam aequo poterit 
consistere iure, quem nec propria quidem leges sui iuris habere volwerint. 
‘The adscripticii could not even bequeath their peculia to the church 
without consent of the dominus fundi. This right was restricted by 
C.Th.V 3,1 of A.D.434. Their peculia could only belong to the 
patrons or owners of the land to which they were tied: bona quae ad 
eum pertinuerint, sacrosanctae ecclesiae vel monasterio cui fuerat 
destinatus, omnifariam socientur, exceptis his facultatibus, quas forte 
censibus adscripti vel inri patronatus subiecti vel curiali condicioni 
obnoxii clerici monachive cuiuscumque sexus relinquunt. Nec enim 
instum est bona seu peculia quae aut patrono legibus debentur aut domino 
‘possessionis cui quis eoruem fuerat adscriptus ..ab ecclesias detineri:> 

‘The right to dispose of one’s peculium is a characteristic of the 
liberi coloni and constitutes a significant difference between them and 
the adscripticii in Anastasius’ law, C.J.X1 48,19 (A.D.491-518). 

The Roman state regulated all prescriptions issued by law, 
always having in mind fiscal interests as the ultimate aim. Only the 
adscripticius could not be directly liable for tax as he did not have his 
own land and in the majority of cases could no longer dispose of his 


2. As proconiul Asiae Nebridius is documented in C:Th.X1 30,56, of July 22, 396 

A.D. and his title comes in CJ-X1 50,2 must be a mistake (see O. Seeck, Regesten der 

Kaiser und Papste 10,27; Ensslin, RE Suppl. VI (1940), 580). 

3. See the same in the Acts conc Ohl, ed. Schwarz, Conc Unio. Chale. vol I, 

1935,179: neque potestatem babere monachos suscipere in suis monasteris servos aut 
sine voluntate dominorurs. 
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own peculium. The law of 366 A.D. requires the direct payment of 
tax by landowners, large and small.’ In the fourth century, those 
who worked another's land as free, unindebted tenants paid tax 
themselves, giving to the proprietor part of the yield from the land 
and keeping the rest as reward for their work. The adscripticius at that 
time did not have his own land and usually did not dispose of his own. 
peculium. He therefore could not be entered on the tax-rolls under 
his own name and was not personally responsible for paying tax being 
in arrears with his rent and debts.° Taxes were always paid by the 
person to whom the land belonged, whether a colonus was entered in 
the descriptio under a declaration of taxes or was living on somebody's 
land as a fugitive, in the position of those who were iuris alieni. The 
aw of Valentinianus and Valens from the 370s, C.J.X1 48,8, recalling 
all fugitives liable to taxation, clarifies the difference in liability 
between free coloni who obtained property and had the right to 
dispose of it and those who worked as coloni iurisaleni. In the case of 
a colonus—known to be alienus having been found on someone's 
cestate—tax was paid to the state by the person who gave him shelter 
and who had the benefit of his work in the fields, This obviously 
meant coloni who were adscripticii and alieni iuris, If, however, the 
fugitives were represented as free coloni, sui iuris ac liberi, giving part 
of the fruits of the earth to the landowner and keeping the rest as 
reward for work, they were obliged to pay tax for the time that had 
elapsed. In their new position, they obviously were not exploited as 
coloni iuris alieni, who had to be declared to the census. Since they 
‘were not caput on another's estate, they disposed of their property and 
‘were therefore personally liable for tax. 

The homologi, too, could become adscripticii if they sank into 
the position of indebted coloni, just like the inquilini; in this position 
‘were also barbarians whom the Roman emperors had settled in Italy 
and in the provinces and above all the category of coloni known as 
originarit. Finally, free coloni also became adseripticii after 30 years’ 
work on the same estate, The constitution prescribing this came 
down from Anastasius. 


4. CE.X1484 (CThAM,AD 372). 

5. See Saumagne, Lorigo, 508 f. See ch., Tax and Freedom. 

6. CIXI 48,8:..apud quos bomines reperiuntur, alienos exe noverant fitivos et 
profs lcrum sus si sunt. ilistribwta quae publics perierunt functionibus 
cexigantur, and further: Ceterur, si occultato eo profugi quod alien ese videntur, quasi 
ti arbiri ac liber apudaliquema se collocaverint aut excolentesterraspartems fructus 
‘pro solo debitans dominis praestiterant cetera proprio peculio reseroantes, vel quibus. 


‘uonaque opersimpenss mercedem plaizarsconsecut sent a ipss rofugis quaecumgue 
debentur exigantur. 
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‘The originates or originaris” merit special attention, as in law of 
A.D.366, C,J.XI 48,4 they appear in a passage where one expects to 
find the term adscripticius, They were enrolled on the tax-rolls of a 
certain estate, whose owner was liable for tax: Ii penes quos fundorum 
dominia sunt, pro his colonis originalibus quos in locis isdem censitos esse 
constabit, vel per se vel per actores proprios recepta compulsionis sollicitu- 
dine implenda munia functionis agnoscant. Originales are contrasted 
here with those who paid taxes enrolled in the tax-rolls under their 
‘own name, proprio nomine. As the descendants of dependent coloni, 
they were entered as capita in the tax declaration of the person whose 
land they worked, and were therefore adscripticii. The terms adscrip- 
ticius and originarius, however, were not synonymous. A.H.M. Jones 
considers that they signify two aspects of the same status: a man 
registered in a census list in the place where he belongs by birth. This 
harmonizes with his opinion that it was above all the descendants of 
coloni found on the land at the time of Diocletian's census who were 
bound to the land'—a logical conclusion, if we begin with the premise 
that the dependence of the colonus was created by administrative 
means. If however, we assume that the coloni, not as a class but as 
individuals, because of rent arrears and debt fell into dependence on 
those to whom the land belonged, it must be allowed that descendants 
of the coloni even after Diocletian could have been originari, if they 
inherited the status of their parents. Because many dependent coloni 
together with their families were entered in the descriptio of the estate, 
a law of A.D.388 requires that all fugitives should return to their 
original penates where they had been entered on the tax-rolls where 
they were born and brought up—ubi censiriatque educati natique sunt? 

The term adscripticius certainly has a broader meaning than 
originarius. A colonus who fell into dependency by himself and not 
through inheritance, could become adscripticius, as also could an 
inguilinus who was not originarius, barbarians settled on Roman 
territory were also obliged through their position as tributarii to be 
adscriptic. They did not have their own land and taxes for them was 
paid by those who received them on their estates, 

The creation of the status of adscripticius was not the result of 


7. Bibach, Kolonat, 205 ff, especially 214 f. thinks that there isa distinction between 
originarins and originals, only the first would mean the bound colonus. 

8. Jones, LRE I 799: “The two terms, originals and adscripticins merely express 
different aspects of the same situation, for the census registered man where he 
belonged by birth.” See aso the same, p.801. 

9. CJ.XI 48,6: Onsnes omnino fugitivos adscripticios colonos vel inguilinos sine ullo 
sexus muneris condicionisque discramine ad antiquos penats, ubi censitiatque educati 

5 pracsidentesredire compellant. 


nnatique sunt, provincis 
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state or administrative pressure.There was evidently a strong tend- 
ency on the part of the landowner to enter coloni in the descriptio of 
the estate at the time of the census, thus insuring labor for work in his 
fields and state intervention in the case of runaway coloni. There were 
of course coloni who were glad to place themselves under the 
protection and patronage of powerful men and to transfer their fiscal 
liability and responsibility to them. The state, however, preferred 
free peasants and coloni entered under their own name (proprio 
nomine) on the tax-rolls and who paid their own taxes. In A. D. 366 
therefore a law prescribed that those who had land, regardless of its 
size, should pay tax themselves. Patronage was discouraged in the 
fourth and early fifth centuries," finally, at the time of Justinian, a 
warning was issued that no one could be forced, either by agreement 
or in writing, into adscripticia condicio and that this was invalid 
without confirmation by the census inscription: Cum scimus nostro 
ire nullum praciudicium generari cuidam circa condicionem neque ex 
confessionibus neque ex scriptura, nisi etiam ex aliis argumentis aliquid 
aaccesserit incrementum, sancimus solam condicionem vel aliam quam- 
cumque scripturam ad hoc minime sufficere nec adscripticiam con- 
dicionem cuidam inferre, sed debere huiusmodi scripturae aliquid 
advenire adiutorium quatenus vel ex publici census adscriptione vel ex 
ais legitimis modis tals scriptura adincetur."* 

The difference between coloni who remained free, who not 
indebted to the landowner retained their right to dispose of their 
peculixm, and those who were “bound” to a certain dominus fundi, 
lingered on into the fourth century and beyond as can be seen in laws 
containing expressions such as colonus vel adscripticius.” Free coloni 
could leave one landowner for another once they had carried out the 
obligations undertaken under the lease contract; the adscripticius, 
constrained by rental arrears, was entered in the landlord's tax 
declaration and remained bound to a particular estate. In the law, 
preserved only in its Greek version, Anastasius introduced a novelty: 
Tiberi coloni, who once had spent 30 years on the same estate, were no 


10. C.X1484 
11. For patrociinom, see still basic work of F. de Zulueta, De patrocinis vicorum, A 
commentary on Codex Theedosianus XI 24 and Codex Iustinianus XI 54, Oxford 
‘Studies in Social and Legal History 12,1909; L. Harmand, Litwius, Discours sur les 
‘patronages, 1955, Cf. also G. Diosdi, JP 14 (1962):57 ff; _V. Dautzenberg, “Die 
‘Gesetze des Codex Theodosianus und des Codex Tustinianus fir Agypten im Spiegel 
der Papyri,” Diss. Kiln, 1971, 1468. 


12, CJX148,22. 


13, See CJ.112, 69, 466 A.D Sane si serous ant colons vel adscripticins familiaris 
sive liberts et huinsmodi aligua persona domestica vel condicioni subdita, 
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longer able to leave it. The law emphasizes that they remained free 
and retained the right to dispose of their peculizem, but could no longer 
leave the land; they become (liberi) adscripticit and paid taxes through 
the person to whom the land belonged. Thus, having to till the land 
and pay taxes, the law ultimately concludes, was useful both for the 
agricultural workers and landowners." 

This is the first appearance of a category of coloni bound not to 
the landowner, but to the land. Despite not having their own land, 
they were equated with those who did, the liberi plebei, being bound 
by fiscal obligation tothe estate as if it belonged to them; on the 
other hand, because of the way in which they paid taxes, they were 
equated with dependent colont. They were not entered on the tax- 
rolls under their own name, but under that of the landowner. 
Independence or freedom, as formulated by the laws, remained only 
in the disposition of property; they could no longer leave the land, 
although they were not in arrears with their rent. 

After Anastasius, two groups of adscripticii must be taken into 
account: those who were dependent on the landowner, either because 
they sank to this position through rental arrears or because, as 
originarii, born on the estate, they inherited debt and dependence; 
the others were those who were bound to the land on which they had 
worked for 30 years by fiscal obligation. The laws differentiate 
between them: the former are called alieni, or alient iuris, as the 
landlord is their dominus; the latter are adscripticié and do not belong 
to the landowner. In relation to them, he is the dominus terrae on 
which they work, If alieni or adscripticié escaped, it was the duty of 
the person on whose land they found shelter to bring them back: 
Nemini autem liceat vel adscripticium vel colonum alienum scienti 
prudentique in suum ius suscipere. Sed et si bona fide eum susceperit, 
postea autem reppererit eum alienum esse constitutum, admonente 
domino vel ipsius adscripticii vel terrae et hoc faciente per se vel per 
procieratorem suum hunc retituere cum omni peculio et subole sua.” 

Basically, the dependence of someone who was a colonus iuris 
alieni was. debita condicio; the other, liber colonus, was bound, as were 
peasants in general, only by fiscal obligation. ‘The regulation that 
fugitive adscripticii were to be brought back together with their 
offspring, cum subole sua, refers equally to coloni who were iuris alieni 
and those who were liberi coloni. As a consequence of Justinian’s 
decision, children of the free adscripticii must be adscripticii. Thus 
the status became hereditary. The decision, as formulated in the legal 


14. CJX048,19. 
15, CJ.X148,23,4 (Justinian, 531-534). 
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text from the third decade of the sixth century, C.J-XI 48,23,1, carries 
the stamp of true bureaucratic hypocrisy: first, children of free coloni 
‘who have spent 30 years on the same estate are also free and may not 
come into a worse position than that of their parents; second, they 
must remain on the land which their fathers once undertook to 
cultivate; they are bound to it and may not leave for another estate: 
Cum autem Anastasiana lex homines qui per triginta annos colonaria 
detenti sunt condicione voluit liberos quidem permanere, non autem 
habere facultatem terra derelicta in alia loca migrare et ex hoc quae- 
rebatur, si etiam liberi eorum cuiuscumue sexus, licet non triginta annos 
focerint in fundis vel vicis, deberent colonariae esse condicionis an tantum 
‘modo genitor eorum, qui per triginta annos huiusmodi condicioni illi- 
_gatus est: sancimus liberos colonorum esse quidem in perpetuum secun- 
‘dum pracfatam legem liberos et nulla deteriore condicione praegravari, 
‘non autem haberelicentiam relicto suo ruvein alind mignare, sed semper 
terrae inhaerent, quam semel colendam patres eorum susceperunt."* 

‘There is no legal justification for this measure; a regulation that 
once bound dependent and indebted coloni is passed on to the children 
of independent, liberi coloni,who became adscriptici after thirty years 
of work on the same estate. 

Taken by itself, Anastasius’ law, by which even free coloni 
become bound to a certain estate on which they have worked for 30 
years, is not inhuman. It protected a colonus, after such a long time 
spent on the same estate, as not even the dominus fundi could evict 
him when he was no longer in the full strength of his youth. 
However, his freedom to go where he would was irrevocably lost. 
In the age of Justinian the adscripticius could not be relieved of his 
status even when he carried out the duties of a curial or any other 
work; he remained bound to the same estate for life, remaneat 
adscripticius et inhaeret terrae, as stated in C.J-X1 48,23. Itis likely that 
there was no strong desire to achieve freedom again. On the con- 
trary, literary and papyrological texts give examples of free peasants 
who placed themselves under the protection of powerful people, 
working on their estates as adscripticii or évandypagor. 

For the children of adscripticii, there did remain one possibility 
of freeing themselves of this status. This is mentioned in Justinian's 


16. There are many laws stipulating to which estate belong children born in wed- 
lock, in eases where one parent is aderipticins/a or colonas/a. A law of Constantine 
dating from 334 A.D, C.J. II 38,11 states that children may not be divided in cases 
of division of property among heirs. The same emperor in a law C.J.XI 68,4 rules 
that children must remain in the place where their mother is domiciled. Ci, also 
later laws, C.Th. XII 19,1 (A.D.400), CTh. X 20,17 (A.D.427), Nov. Valent. XXXI 
(51 A.D) and others. 
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Novella 162,2: if born of a free mother, the son of an adscripticius is 
a free colonus, but he cannot leave the land unless he acquires some of 
his own, sufficient to earn a living. In this case, he becomes a free 
peasant and is no longer adscriptus but inscriptus censibus, paying tax 
by himself. In most cases, however, they had to stay in vicos ipsos in 
quibus orti sunt.” 


*Evanéypagor 


‘The term colonus adscripticius appears in the Greek version of 
some Later Empire constitutions as évenéypaypoc yewpy6c, making 
it possible to extend researches into this problem to papyrolog-ical 
texts in which the term occurs frequently." These documents are a 
reflection of everyday life—in this the Egyptian évanéypapoc 
probably did not differ much from the adscripticius in the West~and 
afford a possibility of studying things, unknown in the laws, which 
had solved the problem of fiscal obligations in the first place. 

Thereare a large number of documents from Egypt dealing with 
the relations between those called évaéypapot and those who were 
landowners, Seonérat. Regulations contained in papyrological texts 
on the duties of the évandypagos or his relationship to the 
Beon6en¢ do not contradict what we can glean from the legal texts in 
the Codes. Many contracts envisage penalties for an évan6ypauipoc 
who does not fulfil his obligations or who leaves the estate on which 
he has to work. Cases sometimes refer to yeouiKdg Adyo¢ which 


17, Whether the same rule was applied also on coloni themselves, is difficult to prove. 
In this sense could be interpreted the passage in Nov.ust. 128,14: Nullus autem 
‘enitus moletetur pro tributis terrarum quas non possidet, sed etiam si contingat 
‘agrcaltores alicnicompetentes aut inscriptos propriam habere posesionem, illos pra ea 
publica exigh rributa, domino corum nullam pro ea moletiam sustinente, nist forte 
‘propria voluntate tal functioni se fecit obmoxiaom. 

18, Except in the laws of Anastasius and Justinian, CJ.X148,19 and 25, adsripicius 
is translated as évar6ypagoc: also in bilingual inscription from Pisidia, CIL Il 
13640, dating from 527 A.D. Without wishing to give a complete lst here are some 
of the most typical examples: P.Miln. 64 = SB VI9503; cf. 8, Daris, Aegyptus 37, 
1957,92 ff (A.D 440/445); P.Oxy. 2724 (A.D. 468); P-Ory.1899 (A.D. 476) P 

1983 (A.D.535); P.Oxy.1985 (A.D.543); P-Brit. Mus. 776 (A.D.568); P-Brit. Mus. 774 
(A.D.582}; P.Oxy.1988 (A.D.787); P.Oxy. 1990 (A.D.591); P.Oxy.135 (A.D.579); 
P.Oxy.1979 (A.D.613) and others. Johnson and West, Byzantine Egypt, 94, consider 
that these were contracts between enspographos and the proprietor and divide these 
documents under the following headings: receipts for parts for agricultural 
‘machinery; contracts on lending money to the colonus by the pro-prietor, deeds of 
surety guarantee that the enapograpbos would remain on the estate and pay liturgies. 
‘They suppose that évex6ypaipac in those documents does not correspond to the 
Latin adveriptcins referred to in the laws of Justinian. 
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could be either usual practice or general Roman law, However, no 
text contains the slightest indication that anyone was forced wo 
become an éven6ypayoc: this was a position taken up voluntarily, 
often at his own request and with undertaking or carrying out all the 
obligations it entailed. ‘This is the major contribution made by papyr- 
ological sources to the study of this problem. 

Papyrological documents are most frequently in the form of 
some kind of receipt from évanéypapos for the purchase of parts for 
irrigation machinery or requests to be taken onto an estate, or to be 
taken back after running away. In both cases, the évandypaipot 
humbly stress their willingness to carry out their obligations and all 
that would be asked of them, and to. pay their @6po¢ regularly. 
Although there are documents which contain no guarantee for 
fulfillment of obligation, there is a large group called “Deeds of 
surety” by modern editors, in which a third party or one group of 
tvan6ypaipor for another guarantees that the first party will remain 
on the estate and carry out all that is required of them. 

Most numerous in the former group of documents are those 
referring to the purchase of wheels and other parts for irrigation 
machinery. POxy.1982 (497 A.D) is a fairly typical example. The 
text is from Aurelius Josephus, son of Abraam, évandypapos 
‘yewpy6s on the estate énoixta of Papsaos to a landowner Flavius 
Strategius from the town of Oxyrhynchus. The évandypawpos 
confirms that he has received an axle for an irrigation machine and 
undertakes to pump water and irrigate in a proper manner, to pay 
(96p0¢ and to be obedient in all things as regulated by yeougiKd¢ 
Aéyog: bnoAoya tae vtAroers Kat Ddponapoxetac éyéunTIaG 
roretodar Kat cod< pdpoug edyvoufo]vel Kal dnaxoveLv cic 
dmavra t& avijkovra tw yeouyixd A6yo."” 

From this and similar documents it is clear that these are peo- 
ple working another's land. They seem not to have instrumentum 
but rather to be purchasing irrigation machinery on behalf of the 
person to whom the land belongs. ‘That no property is mentioned by 
way of guarantee means that they did not have any and were 
therefore dependent. 

Requests from éven6ypagot gives a better picture of their 
position. Evidence of the sorry state in which one fugitive found 
himself after three years spent abroad (éri Eévp) is afforded by a 
passage from P.Oxy.2479 (sixth century). It contains interesting 





19, For the meaning of the word. éxoux(a see Lewuillon-Blume, XV PapKongr- 
1979, 17{f. The same meaning has the word. Krein some documents, cf G. 


Bastianini, Pepyrologiceflorentins 7, 1980, commentary ad P.Oxy.99%, 
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information on the fiscal and other obligations of the évanéypapoc: 
Picous from the éror(ov of Kineas who calls himself a slave 
bpetépov SovA0c, admits that he left the land three years before 
because, as he states in his request to be taken on again, his cattle had 
died.” “Then, when he returned and had resown the land he had 
previously tilled in order to raise his children, a rpovonytric arrived 
and confiscated all his property because he had not paid his dues, at 
Tovito BE diSdoKw ce Sct EADY év TH KeFueT 6 mpovonttic 
Sujpragey névra ta ebtedf pod mpdypata yap tii 
toravieng airtac, The passage ends with a plea by the évanéypawpog 
to the landlord to help him, as due to evevie. neither he or his 
children have a crust of bread to eat: t8 Enpdv Wout obK exo 
payety pete tov suOv téKvav mpoKetpévng t[as]es [Eve] eee 
tig eddeviag, 

‘The key words in the interpretation of this text are ovvteAtly, 
mpovonnrig and eddevia. J.Triantaphylopoulos draws attention to 
them in a short article dated 1967." The verb ovvtedelv which the 
editor of this document, John Rea, understands as “to pay rent,” 
‘Triantaphylopoulos prefers to link to the payment of tax. The first 
interpretation, in his opinion, would not be impossible, but itis less 
likely; the verb is closely linked to the noun ouvteAeta and apart 
from one exception, always means the payment of tax." If we start 
then from the usual sense of ovvteAe(a and ouvtedcty, then the 
term mpovontyic would also belong to the group of concepts refer- 
ring to tax payment: he would not be the private agent of the 
landowner who collects rent and tax, but an official tax collector. 
This is confirmed by another verb in the passage, érartn Ove 
which at that time would have meant primarily “to demand tax," that 


20, J.G, Keenan returns to this text in ZPE (1980):246ff, improving the reading in 
several points. Two corrections have a bearing on the question which i of interest 
here: ine 20, where ot at the beginning ofthe line changes to &¥ so that instead of 
Biveros yap Ew Sonora ovveedéoat dnép ob o6 one(pw “for I cannot, 
lord, pay on what I do not sow,” we get éBivaros yap Exw, Béonora, ovv- 
‘tehéou. dnép of av axetpw “For Iam unable, master to pay contributions for 
‘what I sow." The meaning would be that he has sown, but is unable to pay the 
demands of the tax exactor and so requests exemption from all levies. 

21, J.Triantaphylopoulos, eibnvia, P.Oxy. 2479, REG 80,1967, 385ff, 

22, Ibid. 356: “EuvteAetv peut signifier “payer le fermage seulement si nous con- 
cedons i ouvrehéte (son au verbe ouvreAety) la signification rarissime de pensio 
= fermage, qu'on rencontre &na§ dans les Glosse Latino-Graeexe (Corpus Closs 
Lat 145,20). On peut done douter & juste raison, que ouvcehéom puisse signifier 
dans le papyrus ‘payer le fermage’” 
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it was paid in kind® Finally, eddevia could also be interpreted in 
the same way. The first editor of the text, considering that this word 
basically means abundance or supplying with grain and unable to 
incorporate it into a text which speaks of hunger, proposes that it 
should be supplanted by word daPeve(a and translates line 26ff. as 
follows: “I have not a morsel to eat, nor my children, because of this 
helplessness (?) that I have mentioned.” Triantaphylopoulos returns 
again to the basic meaning of the word eb0yvie. and finding it close 
tothe Latin annona, thus links itto tax, as well as words ovvteAelv 
and rpovonty{c. This would then mean that the évandypaupog in 
this document had to pay tax, not rent and so turns to the landowner 
to protect him from the severity of the state tax collector. 
Triantaphylopoulos is certainly right in his interpretation 
when he returns to the original text with evinvia and its basic 
meaning, equivalent to the Latin annona.™ It seems, however, that 
the word should not be understood only as tax owed to the state. 
When interpreting this text, it must be borne in mind that it deals 
with someone who was évanéypaipoc and therefore not entered 
under his own name on the tax-rolls, but in the professio of the land- 
owner. In. such cases, tax was not gathered by state tax collectors but 
by the agents of the landlord, as formulated by a law of 366 A.D.” 
Tpovontyic in the passage from P.Oxy.2479 could have been one of 
these agents which would explain why the complaint concerning 
ebDevia was directed to the landowner, npovontyis probably de- 
manded not only tax but rent from the returned évern6ypaupog; this 
is what in other papyrological documents from Egypt is designated by 
plural, @6pot or éxipopfc..* That the rpovontric collected both, tax 
and rent, may be seen from the text dated A.D.583, POxy, 583: 
Rpovontyig undertakes on the one hand to collect tax on the 
estate—obviously paid in kind—and load it into ships and on the 
other hand to deposit rent in the form of cash in the landlord's bank.” 


23. Triantaphylopoulos, 359. 

24, See Presighe, Worterbuch, sv. Bidyvia and Bd. I Abschnitt 11. 

25, CJ.XI 48,4: Fi penes quosfrndovam dominia sunt pro his colonisoriginalibut quos 
in loci ders censtas exe constait, vel per se vel peractorespropris receptacompul- 
sionisollicitudine implenda murs fnctionis aroscant. 

26, See eg. P.Oxy.2478, In the text PSI 62 the, term Bnjootatalso occurs. 

27. Line 1946 cig 8 névea clonpéfar xa Karafiakelv éni thy OuoV 
Unepquetay sor én robs eich zpoovovsas code Eorwy coy pv ofcov é[xft 
+{0] Sepsovov vatiey cob éy8dEou atic ofkou, Despite his conclusion that the 

‘pronoetes was a tax collector, Triantaphylopoalos translates the word once as 
“intendant de son patron,” p355, and on another occasion as “percepteur d'impSt,” 
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This information on the kpovonty|c duty—he was indisputably in 
the private service of the estate owner—helps us to understand both, 
evdevia and ovvtedeiv on P.Oxy.2479. This was an issue only of 
tax payment; by all appearances it covered everything the éva- 
néypawpo¢ was obliged to pay. The rent remained with the land- 
‘owner while the tax was sent to the state treasure. 

"Evanéypagordid not have their own land, but they did own 
cattle—this was expected of them just as it was expected of the coloni 
in the earlier centuries—to have instrumentum.* Initially, the Pieous 
mentioned in Oxy 2479 had cattle, but when they died, he was no 
longer able to till the land and therefore left it. Itis possible that he 
had other property that could be considered peculium and which 
doubtless served to guarantee that he would carry out the obligations 
contained in the lease contract. When after three years he returned to 
the estate he had abandoned, the xpovon rig, evidently because of 
rental arrears and overdue tax, took all that he had. 

The cattle with which the évanéypaipog worked in the fields 
was his principle property, as may seen from other papyrological 
documents, Among them one from the fourth century, POxy.130, 
is interesting for a number of reasons. This is an évandypagoc who 
borrowed a large sum of money in order to buy cattle, his own having 
died, As he did not return the money in time, he fell into the difficult 
position of an indebted colonus.” He tried to induce mercy in the 
landowner from whom he had borrowed the money: “Let thy mercy 
spread also over me,” it reads, “for unless your pity extends to me, my 
lord, [cannot stay on my holding and serve the interest of the state.” 

‘The text in fact refers to an évandypawpos whose father and 
ancestors had worked on the same estate. He calls himself the 
owner's slave and says that his forebears served the same master and 
paid tax 1. 774: 


1.356. In fact this term denoted the people whom the law from 366, CJ. XI48,4 
calls actores, They collected tax from coloni who were originales 


28, Instrumentum of the coloni in the Digesca: XXXIN7,20; XXXI7,2. 


29, He is not explicitly designed as an éveen6ypaipog in the text, but itis clear from 
the context that he was. 

30. See line 16ff; 06 Bvayen oradhven Ev 3H Es xevjuart Kal xonopedoa 
rolg yeouxtxos mpéywaawv. In documents ofthis kind, the Evendyptpos often 
denotes the land he works as his own. This simply emphasizes that this was the 
land given to him to work om it. In this case the évendypayos owed the landowner 
15 solidi. For Appion’s estate, see J. Gascou, “Les grands domains la cité et Vetat 
en Egypte byzantine,” Trananc et mémoires, Collage de France, Centre de recherche 
4 histoire et civilisation de Byzance 9, (1985).1ff. and Appendix, p.61ff. 
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Boevnsyaa 6 éeewde Solos tod éuod &yabod Seondrov 
Hod &1& cadens «i [6] napotions Senoctiorws éhendiivat 
Hor Bovdonen yvava thy duerépay deonotiay de éx 
narépav Kal &x xpoySvov Sovdedery + Eup Seondey 
RlepBoa émoing té Syudore. 


If we sum up the content of POxy.130, we may come to the 
following conclusion: Anoup, who begs for mercy from the well- 
known great estate owner Apion, paid tax, t& Snydora, to the 
landlord and not to the state directly, showing that this was an 
Evandypayos yewpyéc or adscripticius colonus. Since he was 
indebted, he no longer disposes of his own property (in this case 
cattle) and therefore was not a free colonus but one of the isrisalieni. 
That is why he calls himself 8 30GAo¢ tod éyod deondrov. He is 
also originarius, as his father and ancestors had worked too on the 
same estate. 

Tt seems that taxation was not the main factor that brought 
‘Anoup close to slavery, although he paid it through an intermediary; 
it was the result of his indebtedness. The mere fact of working on 
another's land, paying both rent and tax, could not lead to a reduction 
of freedom, A fourth century papyrological text, PRoss.Georg.IIL,8 
proves this, Addressing someone whom they call both dean6zn¢ and 
kGptog, peasants from the village of Eumeria point out: “We wish 
thee to know, our lord Nebo that we have given over our bodies 
neither to thy father nor to thy goodness; every year we pay 
évtéytov,) we are subjugated to no one. 

‘There were many ways of guaranteeing that an évaxdypaipos 
would carry out his obligations. First, those who were free coloni 
disposed of their own peculium and therefore used it as a guarantee. 
In this manner eight évandypagor in POxy.1896 (A-D.577) from 
the éxotxiov of Leo on Apion's estate, declare that from the harvest 
in the month of Mesoru on the tenth of indiction they will pay 3.000 
pithos of wine against current rent and arrears. This they guarantee 
by pledging their property.” Third-party guarantees that the évany- 
papog would fulfill his obligations were a commonplace occurrence. 
‘These must have been indebted and dependent évandypaqoc. An 


31. “Eveéyiov could bea private payment (‘privater Zahlungsauftrag"), or a tax 
payment, (Stevererhebungsauftrag’) Preisigke, Worterbuchs¥. 

32. This is a rare evidence of a rent owing, obv thi Aoinddt vob. éxASyou tig 
apotions iv8i. inline 19. Deeds of surety pledging property, xuvOiveo tOv Hiv 
Unépy(ovewy) as in the peremoné contracts, are known from many other 
documents, as for instance P, Oxy. 3204 (A.D. 588) P.Oxy. 2478 (A.D.595 or 596), 
P-Heid. 248 (VI/VI century) tc. 
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example of a simple contract of this kind isthe instance of PWisc.1 12 
of A.D.345: Aurelius Paris, son of Harpocratis from the village of St. 
‘Amata, guarantees to Aurelius Achilles, who was prytanos, gym- 
nasiarchos and councillor at Oxyrhynchos, that Aurelius Aion, son of 
Aion, a wine-grower from the same village, will remain on the estate 
and will cultivate it; at the end of the document he swears to God that 
he will bear the consequences if the former does not fulfill all that is 
required of him.” 

Later contracts of this kind were more involved and envisaged 
that the surety in the case of évanéypapos failing to fulfill his 
obligations or leaving the land, should either pay a sum of money to 
the landowner or himself perform all what was expected of the 
évandypagos. In any case, the guarantor undertook to return the 
fugitive and to hand him over to the custody or prison of the 
landlord. POxy. 135 of $79 A.D. is typical in this group of deeds 
sureties. Line 1Off. says: 


agree of my own free will, under oath by Heaven and the 
Emperor to be surety and pledge to your magnificence, through 
your representatives, for Aurelius Abraham, son of Herminus 
and Herais, who comes from the estate Great Tarouthinus 
belonging to your magnificence in the Oxyrhynchite nome, and 
is entered as your évaxéypaqpos. I engage that he shall con- 
tinually abide and stay on his holding along with his kin and 
wife and herds and all his possessions, and be responsible forall 
that regards his person or the fortunes of him who has been 
‘entered as a cultivator; and that he shall in no wise leave his 
holding or remove to another place, and if he is required of me 
by your magnificence through your representatives at any date 


33, Line 11ff, tmoorivan sé xpd ab[sd]v [Chysooueva; similar on BGU 11936, 
P.Wurzb.16,SB 9152 and alia. In some documents of this kind, the guarantor 
undertakes, should he fail to deliver the eneporraphes, to be himself ine6O0v0G, e.g. 
PSI 161 and 62, P-Mert.98, P.Heid. 306 and others, from various epochs from the 
fourth to the seventh century, and in some of them that he will accept the status of 
‘venéypaypoc, as for instance P.Ony. 135, line 7ff: neta tv abtod grArdtov 
ral yauerig kal KMVOV Kal néon: tHe aitod dnooxevi droxpivd- 
nevov cig @xavea cé dpOvra +d aicod xpdlo}anov rot thy tod 
évanoypéipov tOxny. 

34.Mer tow aitod gidsdsov Koi yaueriiy inline 17 the editor translates as 
“along with his friends and wife.” In fact this isthe same as what legal texts call 
-agnatio, when they prescribe the return of dependent colon to the estate where they 
were registered inthe tax-rolls, eg. C.J XL 52,1, com omni peculio so et agnatione, 
Cf also CJ.1138,11 and C-Th. 1125,1. The abovementioned phrase in some papyri 
is interpreted in this sense, as for example P Heid 248: “mit seinen Angehérigen und 
seiner Frau,” or P.Mert. 198: “With their families and property.” 





ADSCRIPTICI 79 


cor for any reason whatsoever, I will bring him forward and 
produce him in a public place without any attempt at flight or 
excuse, in the keeping of your same honoured house just as he 
is now when I become his surety. If do not do this I agree to 
forfeit for his non-appearance and my failure to produce him 8 
gold solidi, actual payment isto be enforced.” 


“There are documents in which the guarantor undertakes to pay 
«p6p0¢ in case the évaenéypa—pos for whom he has pledged leaves the 
land: Zacharias, son of Anastasius, oixov6p0« of the church of the 
Ascension in Oxyrhynchos on POxy.2478 (595 or 596 A.D) 
guarantees that Aurelius Pambechios from the énouxtov of Athlites 
on the estate of Flavius Apion, will remain on the land as an 
évanéypaupoc and that he will as rcSpaptos cultivate an orchard and 
pay (p6po¢ every year; should he fail to do this and leave the land and 
Zacharias as guarantor fail to return him, the latter shall compensate 
for éxpopta for what he pledges his entire property 1.26ff.: et i) 
todto Toujaw spohoy® oikodey [dr]ép abtod nAnpdoa té 
Expdpra tod adrod yeouxrxod Kwpapion Kivdsv~p EUG Kai tig 
néang pod drooréoem,. 

‘Another widespread practice was mutual surety among 
évanéypagor, one pledging for another or a group for another 
group.” Thus, for example, Aurelius Pasoeris and Aurelius Joannes 
pledge for each other with the owner of the estate Flavia Kyria from 
Oxyrhynchos that they will pump water and irrigate the land; in the 
case of one failing to do so, the other will perform it in his stead, 
POxy, 2724: npoaopodofyoduey] &&  GAdedev[ytnlc tac 
Aytirjoeg Kai ddporaplo}xilas Joredar a{uJeumtog. On 
another document from 609 A.D., PSI 61, Jeremiah, son of Josephus 
from the éxorxtov of Panguleeia, an évandypagos himself makes 
surety for another, Aurelius Pamoun of the same epoikion, that the 
latter will remain on the estate of Flavius Apion and will never under 
any pretext abandon it; should he fail to do so, Jeremiah will return, 
and hand him over to the guard of the honorable house. If he does 
not succeed in this, he himself will take up a position of a subordinate 
laborer (neGDvvoc) and answer for all what was required of the 
other: ei 58 pi rodro nofnow [dpodloyd v[rJedfuvog néow 


35. Cf PSII 59,61,62; P-Lond.IIL778,p.279; SB XIL 10944; P.Oxy.1979. P.Oxy.996 
also deals with this, to which two papers published simultaneously are devoted: G. 
Bastianini, “Miscellanea Papyrologica,” Pepyrologic florentina 7 (1980):254f, and LF. 
TS Gh ee is dec Py cect Set 

muy also be found in Wilcken, Archiv fr Papyrusforschurngen 1, 
io and nthe commentary of P-HeidV pf 
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toig npd[¢ adtdv] EmCnrovné(vorc) énoxpivacar. 

The surety évanéypaipos and the person for whom he gave 
surety were often not in the same position, There are several 
instances that demonstrate this, among them P.Oxy.996, in which 
three évanéypaipot one of whom is zpeouBtepoc and another 
‘povtiotric, guarantee for another two, or PBrit.Mus. III 778, in 
which the évandypagog Georgios, a didéKovoc, guarantees for 
another, In both cases, however, the end has not been preserved, so 
that it is not known whether they pledged their property or to work 
in the other’s stead. Here there may have been two categories of 
évanéypapor: those who were dependent and indebted correspond 
to what Later Roman legislation called coloni inris alieni and adscrip- 
ticii; the others, who disposed of their peculia were the same as coloni 
or adscripticii liberi in the laws of Anastasius and Justinian, 

‘There are other circumstances indicating that évanéypaqor for 
whom others guaranteed were in fact dependent coloni, ie. ixris alieni. 
‘One such circumstance is that in the case of flight from the land, it 
was the guarantor who was to return the fugitive, first to a public 
place and then év @vAaxt). This latter regulation merits special 
attention. Interpretation is uncertain and editors translate it in 
various ways, as for instance “in the keeping of your same honoured 
house," “in the guard room of your said honourable house”” or 
simply “in the prison.” This last, which imposes itself as the first 
and most natural interpretation and which Preisigke accepts for this 
kkind of texts,” is hard to reconcile with legal regulations concerning 
prisons. First, many documents deal with the @vAakrj of the 
landlord, as for example P-Oxy 130, év th @vAaxt) tod évddEou 
oixov or év puAaxt) tod adtob KéAouc in PMert.II 98. Second, 
in some texts pudaxt} tig wtf R6AeWwe appears, as for example 
in POxy 3204.” 

As early as 320 A.D. the law made prisons official institutions, 
created for criminals; a law of 388 A.D. warned those holding people 
in private custody that they would be charged with violating state 
authority; the Emperor Zeno in 486 A.D. issued orders that no one 
in Alexandria and the Egyptian dioceses or any other province, could 
have a private prison, either in his house or on his land; finally, 


36. P.Oxy.135. 
37. AS, Hunt and C.C, Edgar, Selected papyril26,p79. 

38. E.R. Hardy, The large Estates 69, 2.2. 

39. CE. Preisighe, Worterbuch s.v. 

40, See for others examples, Fikhman, Papyr.flor.7,74 ad line 16 and 76, ad lines 17- 
18. 
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Justinian, repeating this prohibition, ordained that anyone who did 
not submit to it would himself spend in a public prison as many days 
as he had held another person in his private one." There can be no 
doubt that this was a widespread phenomenon. However, it can 
hardly be expected that private imprisonment is being threatened in 
the documents such as deeds of surety dealt with here, The interpreta- 
tion of guAaKr} as prison in such cases cannot be reconciled with 
another circumstance: the évanéypaqot here had to work on the 
land of the proprietor; for thus, keeping them in prison would be 
pointless. This is emphasized by the law of Emperors Honorius and 
Theodosius, prohibiting coloni to leave the land under any pretext or 
for any period of time.” Keeping them in prison must also have been 
forbidden, as they had to work in the fields. 

If @vdaxy| did not literally mean prison, it still meant a 
restriction on the freedom of €vaéypaipot who attempted to leave 
the land. ‘These being in the same position as coloni iuris alieni in 
Roman legal texts, the word puAaxy} could have originated with 
them. Constantine in 332 A.D., C.Th.V 17, 1 ordered that coloni 
who intended to escape must be put in irons (ferro ligari) and carry 
out their tasks of free people in conditions envisaged for slaves. 
Similar decrees exist in later laws.” "Evanéypagot who attempted 
to evade their obligations could be treated in the same way: once 
returned, they had to carry out their duties on the estate as vincti. 

This explanation cannot be applied to the city jail mentioned in 
some documents. This, if indeed it really was a prison, might have 
been a temporary measure, used until the évandypapog was 
returned to the landowner. Official procedure, it could be said, was 
envisaged for other cases, too, since it is always mentioned that the 
fugitive shall be first taken to a public place and then handed over to 
the guard or to prison. 


41, CoThXI7,3 (A.D320), CTR.VINIJ (A.D.389),CJ.1X 5,1 (A.D486) and CJIX 
5,2 (A.D. 529). 

42. CJ-X148,15: mp. Honoriuset Theodorins AA.Probo. Colonos numquar fiscalinm 
rnomine debitoram ulus exactorspuletintento. Quos ita lebis inhacrerepraecipiraus, 
tut ne puncto quidem tempors debeant amoveri. 

43. CE, CJ.X153,1 (A.D.371):recocati vinculs poenisgue subdantur. 

44, Hardy, Large Extate, 69, 2.2 considers that this refers to two procedures: first, 
bringing to a pablic place and then delivery to custody: Fikhman, op.cit. in note 35, 
.75, ad line 17, suggests a more complex procedure: the guarantor first brings the 
‘enapographos to a public place; he then goes to prison from which the guarantor 
redeems him, paying bail. In the latter Fikhman sees the essence of the surety. It is 
‘true that he allows of another possibility: that forthe official scribe “a public place” 
‘was a prison of a large estate. It would seem, however, that BmyiGotog t6ro¢ and 
‘pode tg nORes could have been one and the same, as could also be inferred 


82 LATER ROMAN COLONATE 


It's clear that the guarantor to a certain extent disposed of the 
person of the évanéypaypoc for whom he pledged: he gave him into 
the service of another and guaranteed that he would fulfill all that was 
required of him. This shows that the évanéypapoc was dependent 
on the guarantor, On the other hand, the guarantor must have been 
dependent on the landowner to whom he guaranteed that another one 
would work on his land. The guarantor also stipulated that, if the 
éyaanéypagos left the land and he failed to return him, he would 
himself compensate for his work as imevtuvoc the position occupied 
by the fugitive. 

In some deeds of surety, the guarantor paid a certain sum in the 
case of failing to return the évan6ypaspog to the landowner. This 
seems to be of importance in explaining the substance of the deeds of 
surety, The sums are different on two of these documents which, 
chronologically speaking, are relatively close to each other: POxy. 
135 refers to 8 gold solidi and POxy. 3204—to two Alexandrian gold 
ounces; the first dates from 579 and the second from 588 A.D. Since 
the amounts vary, it is not very likely that there was any standard 
fine. It may rather have been a debt by the guarantor to the landlord. 
‘This is what seems to be at issue in deeds of surety which pledge entire 
properties, such as the paramoné contracts. It might therefore be 
concluded that deeds of surety from various periods, from the fourth 
to the sixth centuries, reflect many types of dependency: guarantees 
by landlords, évanéypapor by guarantors. This could be the pro- 
cedure known in Roman law as delegatia: the guarantor in P.Oxy.135, 
for example, may have owned the large land possessor Apion 8 solidi; 
instead of returning them, he gives him an €van6ypagpos to work off 
his debt, because he was indebted to him. In other words, A is 
indebted to B, but transfers his obligation to a third, C, who then 
works off his debt to A, but on land belonging to B. If this is so, then 
the basic issue was of debts and working them off. 


from a phrase in SB 9152 (A.D.492) or CPR V 17,13 (late fifth century): Smai0¢ 
rénog taeng tig RéRews ‘That on the other side SniGorog <6xog and 
‘poder on the estate could be two different things, is evident from a phrase in 
P,Oxy.2238, lines 16-18: év nyoota éri cadens the xBhew éxrde dyiwv 
repi{iGhov kal Deiwv yapaxcypav Kai xévros tdrov Rpoopuyhs vba aitov 
kal rapetatipauey év ch gular. 

45, In P.Oxy.2420, from 620 A.D. one god libra appears asa sum to be paid by the 
spat in teen eing to ent epg the ets ance 
‘damaged and supplemented by analogy to some preserved texts. None of these can 
refer toa fine prescribed by law; in this case the amount could be expected to remain 
the same, as in fourth-century laws on the sheltering of another's colons, C.Th. V 
17,2, A.D.386 (6 ounces for keeping a private colonus,l libra for patrimonials) or in 
(€J.X152,2 (¢wo libras as damages to the owner from whose estate the colons fled). 
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The papyrological documents quoted here permit us to con- 
clude that there were two categories of évanéypao1: those who 
could dispose of property, if they had it, corresponding to those who 
appear in legal texts as iberi adscripricii;* the others were dependent 
and correspond to the coloni ixris alieni mentioned in laws of the 
Later Roman Empire, Common to both was the indirect payment of 
tax through the person to whom the land belonged. This was done 
through an agent who could be the npovontrfc, as attested in some 
papyrological documents. The position of évanéypaqos is clearly 
defined in papyrological texts, primarily in deeds of surety: he may 
not leave the land he has undertaken to cultivate; he does not dispose 
of the property with which he came to the estate; he is dneGOuvog 
who must carry out what the landlord requires of him; his position is 
designated as évarnoypaipht¥yzn, which undoubtedly corresponds to 
the Latin condicio adscripticia; ultimately, if he leaves the land, he is 
returned by force and may literally be bound or imprisoned.” 

The essence of the status of évanéypawos or adscripticius 
comes down to two things: his relation to the landowner and to the 
payment of taxes. The former was never regulated by law, but rather 
by agreement or private contract. Anyone working on another's land 
property undertook a series of obligations for the fulfillment of which 
he pledged either his entire property, his labor or his person, as was 
frequently the case with the “descendants of the Persians” in the 
paramoné documents. Since these are private contracts, this is always 
‘an agreement, ot petitions from évandypapor to be taken on the 
estate to work as humble bnedMivor Soho and similar subordinate 
people and not a forcible binding of the person either to the land- 
owner or to the land. Penalities are envisaged in the case of non- 
fulfillment of obligation on the part of an tvanéypaqos or 


aadsriptcins 


46.1.G. Fikhman, Proceed. XVI Pap.Congr.1980,471, considers that deeds of surety 
should certainly not be interpreted as expressions of mistrust on the part of the 
landlord towards the peasants or as sign that coloni were deprived of the legal 
‘opportunity to undertake obligations towards landowners; he also disputes M. 
Palaste’s interpretation of the surety “a contract on the adscripticii relationship” 
(Orient et Occident, 67) and considers that this was a guarantor who has redeemed an 
‘enopographos from jail by paying bail. This would have done in his capacity as a 
member of the peasants asociation, xowa tv yewpyGv. For deeds of surety, see 
also O. Montevecchi, La papirologia(1973):1924 and a more recent brief review in 
P-Heid. 1V 916 

47. These texts do not explicitly state that it was flight of the enapographos from the 
land on which he was obliged to ay and to perform what was asked from him, but 
it is clear from the context that tis was in the question, as for instance P.Oxy.135, 
line 28: Suodoy@ xaraBadwy Unép ic abrod dnoherypea. 
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Payment of taxes is regulated by the law from the time when the 
problem of how to tax land worked by those to whom it did not 
belong arose. Fiscal liability did not bring about the dependence of 
the coloni but did contribute to its becoming widespread. Rigorous 
measures taken against tax debtors had the effect that those with litele 
land and large taxes and other debts sought refuge on large estates as 
adscripticii, According to the testimony of Salvianus, De guk dei V 
8,43 rapacious demands by tax exactors drove many small freeholders 
in Gaul to seek safety and shelter as coloni on wealthy estates, They 
Jost their land possessions, but they remained to work on it as coloni. 
There are also examples from Egypt of some remaining in the status 
of évanéypawocto work on land which once belonged to them." 

Harsh reality created the conviction even among coloni of this 
type that their position was close to slavery, and they refer to 
themselves in petitions to the landlord as slaves (60401) and to their 
service on another's land as slavery (SouAe(a); to them the landowner 
is master (Genétm¢, KUptoc) to whom they undertake not to leave 
the land, to obey him in all things and to pay @6pos, It seems, 
however, that this applied mainly to dependent adscripticii, who 
because of their debts to the landlord had lost their property and the 
right to dispose of it. Free adscripticii /éveen6ypaqor were in a bet- 
ter position. Personal dependency on the landowner was not auto- 
matically transferred to them, even when, after thirty years’ work on 
the same estate, they could no longer leave it. The difference between 
them and those who were dependent was to remain until the sixth 
century; it is visible in legal formulations such as adscripticius vel 
colonus alienus, either adcripticius or an indebted, dependent colonus, 
CIX148,4. 


48. For instance P.Lond. V 179, from the sith century. The same was with peasants 
in Gaul, cf Salvian, De gubdei V8. 


BARBARIANS 
ON ROMAN TERRITORY: 
FROM DEDITICH TO DEPENDENT COLON 


arbarians from regions beyond the borders who were settled on 

Roman territory are the only people known to have been made 
dependent coloni by means of an emperor's order, and to have come 
into this status not as individuals but as a group. This status improved 
their position as prisoners of war. The process, recorded very early in 
the Roman state, was only formally enacted in 409 A.D. by a law 
regulating the status of immigrant Scyri. 

The settlement of barbarians as coloni on the Roman territory 
was not a humanitarian gesture. The Roman state was ensuring a 
work force on the land and tax payers for the state, ad praestanda 
tributa, as is pointed out in the well-known inscription of Plautius 
Silvanus at the time of Emperor Nero.' It was usually those defeated 
in war who were brought in as settlers, but there were also groups 
who, because of famine or power struggles within their tribes, sought 
the emperor's permission to settle in the Roman state, promising to 
pay tributa and to be subject to Roman laws and imperial edicts 
Roman laws regulating the status of freemen amd the limits of personal 
freedom could not be applied to those people, however: they were 
foreigners and dediticii and their freedom was at the emperor's 
discretion. 

‘The Scyri of 409 A.D. were not the first conquered tribe to be 
reduced to the status of dependent coloni on Roman land. ‘The 
evolution of this process dates back to Emperor Marcus Aurelius, 
Barbarians who moved from one side of the border in earlier 
centuries, differed little from the provincial peregrine population on 
the other. The land on which they worked and paid tax, at least 
initially, did not belong to them, as was also the case among the 
provincial population at the beginning of the Roman rule. The 
extension of Roman citizenship to all free people in the Empire, 
however, created a difference: privileges could not be accorded to 
those whose origin lay beyond the boundaries of the Roman state. 

‘The law concerning Scyri and other information on the 


1. CHL XIV 3608 (Dessau ILS 986: i qua (sc Moesia) pla quam centimn mil. e& 
rurmero Trancdanscciznor. ad praestanda tribute cum coniugib ac libers et principibs 
‘au regibustranducit. For settlement of barbarian groups on Roman territory inthe 
time of Principate, see R. McMullen, Barbarian Enclaves in the Northern Roman 
Empire, Ant. class. 32/(1963)552ff. 
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settlement of barbarians on Roman land explains why researches of 
the nineteenth century linked this to the appearance of the dependent 
colonate in the Roman state. While tracing the roots of the colonate, 
Huschke and Zumpt came to the conclusion that this was a phenome- 
non foreign to Roman society and must have originated from the 
similar institutions in Gallic or German countries.’ Zumpt consid- 
cred that the legal model of the dependent colonus, as defined by 
Savigny,’ corresponds primarily to the position of barbarian settlers; 
the colonate in Roman society would thus be the result of imperial 
legislation regulating the status of the foreign, German element, in the 
state, Léotard explains the quasi-slave position of the colonus as hav- 
ing been created for prisoners of war settled on Roman territory. He 
restricts this, however, to groups of barbarians who arrived as dedi- 
ticii in the Roman state, The rest, as foederati, gentiles and laeti were 
in a more favorable position. Dediticii, he thinks, took up position 
of the once free coloni, but since they belonged to tribes defeated in 
war, their status was closer to that of slaves than of freemen. They 
retained personal freedom even in the Roman state, but were 
peregrine and subject to Roman authorities.’ Like other scholars of 
this time, Léotard, too, considers that the time of the Emperor 
Constantine was a turning point in the development of the colonate: 
from then on, the colonate relationship, regulated by custom, became 
a matter of laws. Constantine would have distributed barbarians, who 
had by then been moved into the imperial domain and were therefore 
without a dominus, between cities on the one hand and private 
landlords on the other; the former became coloni publici and as such 
vicis adscripti, while the others were coloni adscripticii” 

‘According to a theory by O. Seeck,* barbarians settled in the 
Roman state, first by Marcus Aurelius and later by other emperors, 
should be considered inguilini. The Germanic institution of liti 





2. The law De Seyris, C.Th. V,6,3, discovered in 1823, revived the discussion, 
originated by Gothofredus, of the foreign origin of the Roman colonate, See for 
instance, C.P.E. Huschke, Ober den census und die Stewerverfassung der fritbern 
rimischen Kaiserzit, Berlin (1847), 1456£; UW. Zumpt, Ober die Entsteung und 
bistorischen Entwicklung des Colonates, Rhein Mus. N.F3, (1845), If. 


3. Savigny, Vermischte Schriften 2, Uf. 

4. E, Léotard, “Essai sur la condition des barbares éablis dans 'Empire romain,” 
(These), (1983): 424f, expecially 59H. 

5, In Zumpt’s opinion, op. cit, 2, the reign of Constantine was pivotal in solid- 
ifying the Roman official atitude toward barbarians accepted into the Roman state: 
‘under this emperor they were for the first time distributed among the cities and in 
this way they become vicis adscripti the category mentioned in the law De Scyris. 


6. 0. Seeck, Der Untergeng IS82EE. and RETV,1901, sx. Colonatus. 
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provides an example of this. Although prisoners of war by origin, 
among the Germans the litt were considered freemen who worked in 
the fields of their masters. As they were obliged to pay him part of the 
yield from the land in crops or in cattle, the true position of the liti 
actually approached that of small lessee. The original unrestricted 
right of the master to dispose of them as he wished was reduced by an 
act of manumission (Frelassung), allowing them to acquire the basic 
rights of free people. With the master’s permission they might enter 
into contracts or marriage. They still, however, had to remain on the 
land and to pay part of the field products to the proprietor and 
‘patronus as formerly. 

Clausing, in his well-known review and critique of earlier 
theories on the origin of the Roman colonate, bases his argument on 
the belief that barbarians as dediticii became coloni only when the 
state began to distribute them individually to estate owners, and this 
was first done with Scyri in 409 A.D. Clausing finds no indications in 
the abundant data in the sources on the colonizing of barbarian tribes 
prior to this that would confirm that they held the status of coloni. 
‘The difference between tribes brought on the Roman soil as settlers 
before the fifth century and the Scyri in the Code was that the law of 
409 A.D. solved the question of the position of individuals and their 
relation to the landlord. Prior to this there were only groups or tribes 
who moved into Roman territory on condition that they paid taxes 
and provided soldiers. They were then accorded the same status as the 
inhabitants of the newly conquered countries.” 

Clausing quite rightly does not link the origin of the colonate 
as an institution to the settling of German and other tribes on the 
Roman soil. They merely joined an existing class which have had its 
‘own line of development in the Roman state. However, his conclu- 
sion that the emperor did not allow the settlement of barbarians with 
coloni status until the early fifth century seems less justified. Among 
accounts of the settling of conquered tribes or those who were in 
‘fidem recepti are some that indicate and others that explicitly empha- 
‘size that this procedure had been applied earlier with groups of 
barbarians defeated in war. 

Earlier data on admission of defeated barbarians into the Roman 
state provide no explicit evidence on the formal side of the problem; 
taken altogether, however, it enables us to observe a process in 
imperial policy toward immigrant tribes from the second to the fifth 
century. A review of these data could show the main changes in this 
process during the centuries. To begin with the time of Marcus 


7. Clausing, Colonate, 7346. 
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Aurelius: 

Dio Cassius gives a brief statement on the colonizing of Quadi 
and Marcommani defeated in the war by Marcus Aurelius: Koi 
aitev oi ubv éorpatedoavro GAAoaé nor nenpdévtec... of BE 
Kai tiv yay of wey évAaxfa oi 68 év Havvovig oi 8 
Mvotq Kai Pepyavig vf) te'Itadtg avr Edapov. According to 
evidence in HA on this same event, Marcus Aurelius settled the 
defeated barbarians in Italy.* 

Information on the settling of barbarians on Roman territory 
may also be found in the lives of Claudius Gothicus, Aurelianus and 
Probus. Claudius’ biographer mentions the Goths settled as colon in 
the Roman provinces: 


Pugnatum est enim apud Moesos et multa proelia fuerunt apud 
Marcianopolim. Multi naufragio perierunt,plerique capti veges, 
captaediversorum gentiun nobiles femina<e>, impletae harbaris 
servis Scythi<ci>sque cultoribus Roman <a> e provinciae 
Factus limits barbaricolonus e Gotha. Nec ulla fut regio quae 
Gothorum seroum: trinmpali quodam servitio non haberet? 





The life of Emperor Aurelianus contains information on 
conquered barbarians given to landowners in Etruria in Italy and 
regions around Alpes Maritimae: 


Exruriae per Aureliam usque ad Alpes maritimas ingentes agri sunt 
Digue feriles ac silvosi. Statuerat igicur dominis,locorum incultoram 
(qui tamen vellent gratis dave atque illic familias captivasconsttuere, 
itis monte conserereatque ex €0 <0> per < e> vinurm dare ut 
nib redicum fic: acciperet, sed totum rR. concedere.® 


The biography of Emperor Probus speaks of barbarians who 
tilled the land of senators, quoted in an alleged letter to the Senate: 
Subacta est omnis qua tenditur late Germania, nove reges gentium 
diversarum ad meos pedes, immo ad vestros, supplices stratique iacuerunt. 
Omnes iam barbarii vobis arant vobis iam serount et contra interiores 
-gentes militant." 

Data in HA contain some significant details, such as servi 
barbarici Scythicique cultores or factus colonus a Gotho in the Life of 


LB ee Rl ea ala laid 
plurimis in Italiam traduictis. CE. also 


9, HA, Vita Clandii, 9, 4. 
10, HA, Vita Awrels8. 
11, HA, Vita Probi, 152. 
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Emperor Claudius, barbarians as coloni on the fields given to senators 
in the Vita Aureliani. The problem is, however, how much of this 
may be believed and whether it can be linked to the emperors in 
question.” 

Parallel information on the colonizing of defeated peoples on 
Roman soil under Claudius and Probus may be found also in 
Zosimus. As far as Claudius is concerned, he states briefly that Goths 
‘who survived the plague in Macedonia and Thrace were either sent 
into the Roman army or were settled as agricultural laborers: “Oaot 
dé deasOoay Hrayuatt “Popatovvvnprdprdnoay a yhy 
AaPévres cig yewpyiav tadcy npooexaptépnoay.”” For Probus 
Zosimos states that Bastarnae were allowed by him to live in Thrace 
subject to Roman laws: Baotéipvag 68, ExuOixdv EOvoc, tnone- 
advtag atm xpootuevos Karoxiabe @paxtors xoptorc Kat 
dieréAeoav toig *“Pwpatwy Protedovres voporc.” 

Data from Vita Claudii 9,4 have not excited much attention among, 
contemporary interpretors of this emperor's life. Damerau briefly 
concludes that the statement may be given credence since Zosimus speaks 
of the same event.” Probus’ letter to the Senate in HA, which deals with 
barbarian prisoners of war cultivating land belonging to senators, is 
considered to be a fourthcentury forgery." The same information is to 
be found in Zosimus, albeit in a different context, thus authenticating it 
for the time of Probus, regartless of whether or not the letter to the 
senate is authentic. Authors of imperial biographies and Zosimus may 
have had the same sources,” but while Zosimus brings simple informa- 
tion, the emperor's biographer give it literary treatment. 

The account in HA that Aurelianus distributed prisoners of 
war to those who had undertaken to cultivate abandoned land in 
northern Italy and Etruria is not recorded by any other author. 
Considered by itself, it is not unlikely. Its significance, regardless of 


12, This is not the place to discuss the Historia Augusta problem. For this see 
Historia Augusta Colloguin 139. 1963 and subsequent years and R. Syme, Emperors 
«and Biography, Studies nthe Historia Augusta, 1971, For the value ofthe data quoted 
hee, see further, notes 15 and 16, 

13. Zosim, 146, 2. 

14. Zosim, 171. 

15. P, Damerau, “Kaiser Claudius Gothicus,” Klio Beibeft 33 (1984): 73. 

16, For instance E. Demougeot, Ls formation de I’Europe I, 541. The settlement of 
Bastarnae is considered a successful event, J.HLE. Crees, The Reign of the Emperor 
Probus, (1968): Ed. Anast., 140. 

17. CER. Paschoud, Zosime, Histoire nowwelle, ext with a French translation and 
‘commentary, 1871,159, note 70 considers Dexippus and his Seythica as a source for 
the later authors. 
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the time to which it refers, lies in its revealing one of the ways of 
using barbarian deditici: uncultivated land—imperial domain? Ager 
publicus?—was distributed to those Roman citizens who were prepared 
to till it; in addition the state also gave them barbarian captives to use 
asa work force. This procedure was not unknown in previous times: 
during Trajan’s reign, Dio Chysostomos proposed to the emperor to 
revive agriculture on abandoned land in the same manner; according 
to Hare! Emperor Pees el i ar oral lace Vly 
is possible that even Marcus Aurelius distributed the captive barbari- 
ans to landowners in Italy who were ready to take and cultivate 
abandoned land. 

‘The domini in the passage quoted from the Life of Aurelianus 
‘were most probably lessees of state or imperial land. They were 
obliged to pay taxes either as part of their annual yield or in cash. 

From the time of Diocletian, to a greater extent than earlier, 
barbarians migrating to Roman territory solved the problem of a 
work force for uncultivated land, which thus became liable to 
taxation. Constantius I his co-regent, carried out a large-scale transfer 
of peoples from over the border to Roman land, a deed obviously 
considered of great merit, frequently referred to by a panegyrist of 287 
“A.D, who points out, frst, the great number of migrating tribes, “Tot 
postea virtute vestra partae victoriae, tot excisae undique barbarae 
nnationes, tot translati sint in Romana cultores, prolati limites, tot 
provinciae restitutae..”; second, that these tribes were moved along 
with their families and properties: 


Sed neque illae fraudes locorum nec quae plura inerant perfgia 
siloarim barberostegere potuerunt quominus dicioni tuae divini- 
tatis omnes sese dedere cogerentur et cum coniugibus ac liberis 
ceterogue examine necesitudinum ac rerum suarum ad loca olim 
der rst ae free il queda deradendo 
vastaverant,cultu redderent serviendo, 





This panegyric is the first to date the distribution of dediticii wo 
landlords to work in their fields as coloni and to contribute to the 
payment of annona: 





18, Dio Chrys.Or. VIt34. 

19, Herodian. I1 4,6. Herodian’s statement that the emperor Pertinax distributed 
land in Italy to be cultivated and taxed is considered a forgery in modern histor- 
‘ography, because before Diocletian only provincial land was taxed. However, it 
‘may not necessarily be a forgery; the payment in question could be a state issue. 
20, Incerti Panegryicus Constatio dctus, ed. E.Galetier, Panegyriques latins “Bell 
lexeres™ (1949): TV, cl p. 8248; 8, p. BBE 
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‘Tati porticibus civitatum sederecaptivu agmina barbarorum, viros 
attonita feritate repidantes...vinculis copulatos pueros ac puellas 
familiari murmure blandiemtes atque bos omnes provincialibus 
‘vestris ad obsequium distributes, donec ad destinatos sib cultus 
solitudinem ducerentur..Arat ergo nunc mibi Chamavus et 
Frisis et ille vagus, ille praedator exercito squalidi ruris operatur 
cet frequentat numndinas meas pecore venali et cultor barbarus laxat 
annonam. Quin exfam si ad dilectu vocetur accurit et obsequiis 
teritur et tergo cobercetucr et servire se militize nomine gratulatur.”* 


Finally, in IV, 21, the panegyrist points to the difference in 
approach between Diocletian and his co-regents: while the former 
moved incolae from Asia to uncultivated fields in Thrace, the latter 
brought tribes such as the Laeti and Franks, from over the border on 
the land formerly belonging to the ‘Trevirs and Nervi and settled 
barbarian farmers on land of the Ambiani, Bellovaci, Tricassini and 
Lingones but now laid waste: 


Teague sicuti pridem two, Diocletiane Auguste, inssu deserta 
‘Thraciae translatis incolis Asia comlpevit, sicut postea tuo, Maxi- 
miane Auguste, nut Nerviorum et Trevirorum arva tacentia 
Laetus postliinio restitutns et receptus in legs Fruncusexcoluit, ita 
nunc per victorias tuas, Constanti Caesar invicte, quidguid 
infrequens Ambiano et Bellowaco et Tricassino solo Lingonicoque 
restabat, barbaro cultore revirescit. 


Diocletian, therefore, moved part of the population from 
overcrowded regions of the Empire like Asia Minor into others that 
hhad been laid waste because of their exposure to frequent attacks from 
tribes living on the northern bank of the Danube. The problem of 
who the Laeti were and whether this passage refers to one or several 
categories of migrants, may be put aside here; what is important to 
emphasize is that the aim was always the same: to supply cultores for 
abandoned or uncultivated land” 

‘The manner in which Diocletian's co-regent moved and settled 
barbarians on fallow Roman land, primarily in border areas, may in 
some cases represent a new procedure. If the information contained 
in the panegyristis anything to judge by, the practice was widespread 


21. bid, TV 9.p.89. 

22. For the problem of laet, see Léotard, op. cit. in note 4; E.Demougeot, A propor 
des letes genloi du IV stl, Festschrift F. Altheim 1,1970,101f1. For the setlement 
of barbarians on Roman territory, see her paper Modalités d@ablissement des fidérés 
cde Gratien et de Théodore, Mélanges dbisioire ancienne offerte 4 William Seston (1974): 
uff. 
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precisely at this time. This is neglected by contemporary scholars who 
tend to consider Constantine's reign as a turning point in the policy 
of settling barbarians as coloni on Roman territory.” There is little 
doubt that Constantine too had recourse to this method, but the 
scant and mostly generalized available evidence reveals nothing new 
in relation to previous emperors. Like Marcus Aurelius before him, 
Constantine used barbarian dediticii or those who voluntarily moved 
into Roman land as soldiers or field cultores. According to a short 
passage in Zosimus, Il 21,3ff,, the Emperor brought back many 
prisoners from the war against the Sarmatians in 322 A.D.; having 
distributed them to the cities, he continued into Thessalonica.” 
Nothing conclusive can be drawn from this on either the objective of 
the measure nor on how the prisoners were utilized, Accounts of 
Constantine's policy toward the Sarmatians in 334 A.D, reveal no 
more than those on the admission of barbarians to Roman territory 
under Marcus Aurelius. Constantine in fact dealt with Sarmatian 
aristocracy defeated in a slaves’ rebellion in their own country and 
sought refuge in the Roman state. They were admitted and settled by 
Constantine in Thrace, Scythia, Macedonia and Italy, according to 
Anonymous Valesianus.* According to a short account in Vita 
Constantini IV 6,2 they were allotted land to cultivate, thus exchang- 
ing barbaric savagery for Roman freedom: 





Toig S'&AAOIG TOV Rpd¢ THY Coy aveyKatov civera 
xGpag vig yewopyiay biévenev a> éni Kadp thy 
‘Ovugopay adtots Spodoyety yeyevjadar “Papeansic 
Ehevdepiag avti PapBépov Onpiodiag énoravovaw. 


There was no essential difference between those defeated in war and 
then settled on Roman land and those who moved there voluntarily; 
in every case this took place thanks to the Emperor's decision, as 
Porphyrius Optatianus testifies, Carm. VII 20-22: Indomitos reges seu 
jpacis lubrica, victor / aut bello sternens aut mitis foedere nutu / esse tuos 
‘facis agrosque exercere tuorum. The panegyrist in 310 A.D. lauds the 
‘merit of Constantine who transferred tribes from the farthest reaches 





23. Zumpt, op. cit. 22; Léotand, op. cit. 434 
24. Zosim, I 21, 3 sq. At the same time Euseb,, Vita Const. 1 $5, He criticizes 
Licinius for settling barbarians on Roman soi, in order to levy taxes: Totaiira, 
Aveiviou ai duardéeic..fepBdpouc cavas Kal évnnepous avreioryE, OxFpeIs 
Enwvobv wupias Kasé TOV dexdov. 

25. For this and others data, see my paper, “Trjxoot und oGauerzot, Ansiedlung 
und Rekrutierung von Barberen bis xm Jab 382, Klasisches Altertum, Spitantike und 
frithes Christentum, Adolf Lippold zum 65. Geburtstag gewidmet, (Wireburg 1993), 
$25ff, 
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of the Franks’ land, not those once attacked by the Romans, but from 
their original homes, into abandoned regions of Gaul, to defend the 
Roman peace and cultivate the land.** 

After Constantine, moving barbarians to Roman soil was a 
consistent practice of Roman emperors. Speaking of Constantius’ 
policy towards Sarmatian tribes on Danube, Ammianus Marcellinus 
always stresses the Roman tendency to acquire tributarii who would 
till Roman land and regularly pay their taxes. This plays an important 
part in negotiations. The barbarians knew what the Romans expected 
of them and in some cases, although defeated in war, tried to avoid 
being moved to distant parts of the Empire, as for instance in 358 
A.D. According to Ammianus, XVII 13,3, they agreed to the 
recruitment of their youth into the Roman army and to subjugation, 
but refused migration; however, a year later, when Roman tribunes 
arrived for negotiation in the country of Limigantes, these, knowing 
the Roman terms, showed a seeming readiness to move into Roman 
territory and settle in distant regions, to cultivate land and pay taxes, 
accepting the burden and position of tributarii: Paratique intra spacia 
orbis Romani (sid placuert) terras suscipere lange discretas ut diuturno 
otio involuti et Quietem colentes (tamquam salutarem deam) tributar- 
iorum onera subiernt et nomen.” 

The moving of defeated barbarians to far-flung provinces and 
into Italy continued into the seventies of the fourth century, under 
Valentinianus and Valens. Their status as tributaritis frequently point- 
ed out in various sources. When Theodosius, future emperor, as ma 
ister equitur, defeated the Alamani in Raetium, he moved them by 
the emperor's order to Italy to work there on the land as tributarii: 


Per hane accasianem impendio tempestivam, Alamannos gentis 
dante dictae metu dispersos adgressus per Raetias Theodosius ea 
tempestate magister equitum, pluribus cess, quoscumgue cepit ad 
Ihaliams inssu principis misst, ubi fertilibus pagis accepts iam 
tributarii circumcoluot. 


“Taifali defeated around 377 A.D. were also moved to Italy and settled 
as yura cultores around Mutina, Regium and Parma; at approximately 
the same time, ca. 370 A.D,, Ausonius mentions Sarmatian coloni 
along the banks of the Mosella.” 


26. Panegyricus Constantino dictus VII6. 

27. AmmMare. XIX 11.6. 

28, Amm Mare. XXVIIL5,15 and XXXI9,4. 

29. Auson. Mosella 9: Aroaque Seuromatum nuper metata colonis, 
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‘The moving of barbarians on the Roman territory was crucial 
to Valens’ policy towards the Goths. There are various references to 
this in Ammianus Marcellinus, Jordanes, Orosius and Zosimus. The 
relationship between the Emperor and Fritigern, the leader of the 
Visigoths, in this respect rests on fides according to Ammianus: when 
the old fides was firmly established by a new document, the Goths 
received land for cultivation together with food, so that they might 
survive until the first harvest. The latter condition was the same 
which Fritigern was to stipulate in 378 A.D., on the eve of the battle 
of Hadrianopolis.” 

The account given by Jordanes contains new information: firs 
the envoys of the Visigoths promised to Valens that if he allowed 
them to settle and cultivate land in the Roman provinces of Dacia 
Ripensis, Moesia and Thracia, they would live in accordance with 
Roman laws and be obedient to his orders, eius se legibus eiusque vivere 
imperiis subderentur. Second, immigrant Goths had their own 
primates et duces on Roman territory and were no longer treated as 
advenae or peregrini: Illa namque dies Gothorum famem Romanor- 
tumque securitatem ademit, coeperuntque Gothi iam non ut advenae ac 
peregrini, sed ut cies et domi posesoribusimperare totasque partes 
septentrionales usque ad Danubiscm suo ine tenere.” 

This evidence undoubtedly reflects certain changes, above all in 
the attitude of barbarians whom the Romans were prepared to settle 
on their land. Their readiness to subjugate themselves to Roman laws 
and the orders of the Roman Emperor is in fact a subtle quest for 
equality with Roman subjects. At the same time, however, they 
retained their leaders; they were advenae and peregrini in the Roman 
state, who at one moment began to behave as if they were cives, on a 
par with those who could own land as domini. Zosimus, relating the 
same account as Jordanes in Getica XXV 131, conceives their request 
to the emperor as an offer of subjugation, not as deditici but in the 
guise of faithful and trustworthy allies, dmioxveiaat te mAnpo- 
dew Fpyov aith oviuéxov mozov Kal PeBatov." 

It is clear from this evidence that the Goths wanted to be 


30. Amm. MareXXXI 4,8: Nam postquans innumerse gentium multitudines, per 
provinciascircumfuse, pandentesgue sei spatia ampla camporurn, regiones omnes et 
‘cuncta opplevere montium ings, fides quoque vetastats recenti documento firmata es, 
Ex primus cum Almavivo suscpitur Frtigernus quibus et alimenta pro tempore et 
subigendos agros tribui statuerat imperator. 

31, Amm. Mare. XXX 12,8. 

32. Jord., Get. XXV 131. 

33. Jord. Get. XXVI 138, 

34. Zosim IV 20,5; 1V 26,1. 
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admitted to the Roman state not as dediticii coloni, but as free citizens, 
cives. They were not, however, granted this by Valens, nor were they 
given the right to own the land on which they were settled. The 
Alani, brought in Gaul around 442 A.D. did not have this right either. 
In an account of their rebellion of that year, the term domini terrae 
still occurs: Alani quibus terrae Gallicae cum incolis dividendae a 
patricio Aetio traditae fuerunt, resistentes armis subiegunt et expulsis 
dominis terrae possessionem adipiscantur.™ 

Te might be said that the Roman state also altered its ativude 
towards barbarians admitted to its territory. They were no longer 
regarded as those mentioned by panegyrists in the late third and early 
fourth centuries. And when—as happened towards the end of the 
seventies of the fourth century—Roman officers in charge of control- 
ling the transmigration of Goths permitted to settle in the Roman 
provinces on Danube, abused their position to choose from among 
them those who would be suitable as servants or farm workers, this 
is condemned by Roman authors.” 

‘Abuses by Roman officers led to a rebellion of Goths, one 
which ended in a crushing defeat of the Roman army at Hadrian- 
opolis in 378 A.D. Having defeated the Romans, the Goths colonized 
Thrace and Dacia Ripensis as if these provinces were their native 
country, as Jordanis notes: quo tempore Vesegothae Thracias Daciaque 
Ripense post tanti gloria tropaei tamquam solum genitalem coeperunt 
incolere.” Evidence is lacking on how the Roman authorities reacted 
to this arbitrary settlement of Goths along the probably deserted 
border area and on whether the settled barbarians were incorporated 
into the fiscal system as capita on imperial or public land or as 
Tan rs. 

The wish of the Goths to be received into the Roman state not 
only as tributarii and dediticii, but as subjects, on equal terms with 
the old provincial population, seems to be officially granted for the 
first time by a contract dating from 382 A.D. The agreement between 
Theodosius and the Goths provoked a lively reaction among the 
Roman public. The contemporary opinions were divided in interpret- 
ing this event: Synesius from Cyrene, a panegyrist and rhetorician, 
attacks the Emperor's decision: he had admitted barbarians defeated 
jin war as allies and considered them worthy of Roman citizenship; he 





35, Chron, Gall. 127 (MGH AA IX 660) ad a. 442. 

36, Zosim IV 20,6: braPévtw pevég'ore Srdwv dixa rods PapPépove éni 
ta ‘Pwpatwv dpia napanéuper pedevdc Sé yevouévun étépov TAAv 
yovaixdv ebxpoodnay émdoyic Kal xaiduv dpaiov cic eioypéeyse 
Orpag f oixerov ¥ yeopyOv Krfoous 

37. Jord. Get. XXVI 138. 
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had given them gifts and although old and mortal enemies, had given 
land in the Roman state: 688 T@ noemp vix@v ep nape 
Rheiatov trtéto Kai dviom tig iKeretas Kal ovppéxouc 
énoier Kai nodiretac HE(ov Kai pered{bov yep dv xal yiic 
tt éddoato toig nahapvators "Pwoperx ic. “In contrast to him, 
another orator of the time, Themistius, defended and exonerated the 
Emperor's action, pointing out the advantage to the Roman state. He 
gives analogies in past Roman history: in the same manner Galatians 
had at one time been settled as foreigners in Asia Minor and Roman 
military commanders Lucullus and Pompeius and even Augustus, 
who had waged wars against them, had not destroyed them, but 
included them into the Roman state. Now Galatians were no longer 
referred to as barbarians, but were considered Roman: they took part 
in wars on an equal footing, paid taxes and were subject to the same 
laws as Roman citizens: tobvowa yap adtoig t méAar napaye 
Mévnkev, 6 Bios Sé avppudoc én. Kai eiowépovowy ac 
Hnetg eiopopas Kal otpatevovtar dg rpeic otpatiag Kai 
Gipyovtag Béxovrar £E faov toig GAAOIG Kal Vporc Toig 
abtoig bmaKovovow. “And so it is now with the Scythians,” 
‘Themistius goes on, “after the recent conflict with them; they have 
become those who together with us offer sacrifice, sit at table with us 
and wage war together with us and together bear the burden of taxes: 
obtw Kal Bxidag dyspeda dAtyou xpdvov. vov pev yap ert 
td mpooxpovopata ait Ov vex AnYnedad'odvookeig jax- 
piv dpoondvdouc, sporpané{ovg, spo atpatevopévous, 
6y00 Aertoupyouveas.” The terms syoondvbor and GuorpanéCor 
may be rhetorical here, and taken from the ancient Greek authors;”” 
the formulation 600 Aettoupyobvres merits particular attention, 
as it obviously refers to the payment of taxes. This corresponds to 
somewhat different wording for the Galatians, eiowépovor a> 
tyneig eiowpopac. It is clear that the Goths were admitted in the 
Roman state under more favorable conditions than had been the case 
with barbarians hitherto. Zosimos reports that Theodosius at the 





38, Synes. Hept Baotetas, XXI. Cf. for this L. Schmidt, Die Ostgermanen (Nach- 
ruck 1969) 419 f; A. Piganiol, L'empire chrétien, (1972), 235; E. Stein, BarEmpire 
T" 194; A. Lippold, Theodosius der Grosse und seine Zeit, 1968, 26f. and idem, RE 
‘Suppl. XU, 1973, 861E; E. Demougeot, Modalitésd'établiserent des, 

de Gratien & Thodose, Mélanges dbistoire offer & William Sesto, 1974, 1434. M. 
Cesa, Romane harbari sad Denubio, Stadi Urbinati 57,1984, 80 ff; FM. Ausbitel, 
“Die Dedition des Westgothen yon 382 und ihre historische Bedeutung, “Athenaeum 
66 (1988): 604 ff. 

39, Themist. Or. XVI211 d. 


40. Herod. IX 16; Diarch.1 24 
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outset of his reign received some barbarians as friends and as those 
who would wage war together with him. ' This account is comple- 
mented by a fragment from Eunapius which says that Theodosius 
handed over Thrace to the barbarians." Two groups of Goths appear 
in Jordanes: the Emperor Gratianus negotiated and concluded an 
alliance with those led by Alatheus and Saphrac, ceding them 
pacemque victualia and land in Pannonia; the Goths who followed 
‘Athanaricus, became Roman foederati after his sudden death in 
Constantinople, and, as it seems, remained on the Roman soil. 
Eunapius’ account of their having been given Thrace would seem to 
apply to the latter. Jordanes, however, does not consider this an 
innovation of Theodosius, citing a contract with the Goths, which 
Constantine had once concluded with them, and was now renewed." 

References by orators at the time of Theodosius on the one hand 
and by Zosimus and Jordanes on the other, have litle in common. It 
is clear that the account in Zosimus is stereotypical. Possibly, 
Jordanes, when he says that Goths under Athanaricus became Roman 
‘Joederati, is simplifying or adapting the terminology of his own time 
to an act of Theodosius by which barbarians who settled on Roman 
territory were equated with Roman subjects when it came to their 
obligations to the state. 

"Theodosius’ treatment of the Goths who were admitted into the 
Roman state in 382 A.D., whether it had a precedent or not—Jordanes 
mentions renewal of a contract from Constantine's time—drew the 
attention of his contemporaries who reacted in various ways, It did 
not, however, become a keystone in his later policy towards bart 
ans. In 386 A.D. he settled Ostrogoths, together with Grutungi, 
defeated on the Danube, to cultivate the fields in Phrygia, as Claudius 
Claudianus testifies, In Eutrop. II 153: Ostrogothis colitur mixtisque 
Gruthungis / Phryx ager. Though defeated in war, they too received 
some rights, iuna quibus victis dedimus, says the same poet, In Eutrop. 
II 576. In time of war they were to be recruited into the Roman 
army." Settled on Roman land as freemen with certain rights, they 
‘were considered coloni and advenae.® 








41, Zosim. IV 56. 
42. Eunap. Fr, FHG IV, ed. Muller, p. 36. 
43. Jord, Get, XXVI; XXVIIL 


44, For settlement of Grutungi in Phrygia, se Seeck, Untergang V, 306. They were 
settled as captives, see Cons.Const,Chron.Min, I 244: victiatque expugnati et in 
Romania captivi adducti gens Grenthenorum a nostris Theodosio et Arcadio; cf, also 
Zosim V 13: Claud. In Eutrop.Il 183; Socrat. HE X18; Sozom. HE VIII 4.2. 


45, Gf. Chron. Gall, sa. 442; Paul Pelens. GSEL L 16,1. 
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For many centuries the settlement of tribes or groups of 

barbarians on Roman soil had fiscal objectives, as clearly stated in 
several sources, as well as others, such as obtaining recruits for the 
army or workers in the mines. The status of immigrants evolved in 
time from the deditici of the first or second century to those who 
were subject to Roman law and equated with the population of the 
province in which they were colonized—at least as far as recruitment 
and taxation were concerned. Both before and after Theodosius, they 
‘were cultores or rira cultores, people who tilled the land, or tributarit, 
as they were enrolled as capita in the tax-rolls, The term colonus 
seldom occurs in sources on the transmigration of the barbarian tribes 
outside the Empire. These were actually considered advenae working 
as coloni, therefore loco colonorum, as those who possessed neither 
land nor property. They were then in the position of dependent 
coloni or adscripticit. The Roman state guaranteed them this status by 
Jaw, as is shown by the edict on Scyri of 409 A.D., C.Th. V 6,3. This 
text is the only unambiguous evidence of the conditions under which 
barbarians defeated in war might be used in the fields on Roman 
territory: all landowners were allowed to take them on to their 
estates, but on condition that they were to be used only as coloni: 

‘deoque darnus omnibus copiam ex praedicto genere hominum agros 
proprios frequentandi, ita ut omnes sciant susceptos non ali iure quam 
colonatus apud se futuros. 

Further reading of the passage makes clear that Scyri distributed 
among landowners were considered coloni who were adscripticii and 
registered in the tax-rolls as capita on a certain estate and it was 
forbidden that anyone else should take them on their land, If they 
did, the law provided the same penalty as for other fugitive coloni: 

‘Nulligue licere ex hoc genere colonorum ab eo cui semel adtributi 
‘fuerint, vel fraude aliquem adducere vel fugientem suscipere, poena 
‘proposita, quae recipientes alienis censibus adscribtos vel non proprios 
colones insequitur. 

“Though these were people taken captive in war, no one had the 
right to use them as slaves in his urban service, thus depriving the state 
of a tax payer; landowners could avail of their labor only as that of 
freemen: 

Opera autem eorum terrarum domini libera utantur ac nullus sub 
acta peraequatione vel censui .. acent nullique liceat velut donatos eos a 
jure census in servitutem trahere urbanisque obsequiis addicere. 

This last regulation was of crucial importance for the state and 
may be compared with laws referring to other adscriptici. Since they 
‘were used as coloni, these former barbarians had to remain on the land 
where they were sent and where the landlord registered them as caloni 
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on his estate. 

‘One might ask whether the law on Scyri was aimed at solving 
their position, or was it only an application of an existing regulation. 
to one particular case. Was the custom to take barbarians as coloni 
adscripticii an established practice or was it introduced after Theo- 
dosius? One might also ask whether in future this custom is to be the 
only way of using barbarian deditici in Roman agriculture. 

‘The premise that a similar practice of settling barbarians existed 
before the fifth century seems worth defending. The distribution of 
captive barbarians to landowners is indisputably confirmed as early as 
Diocletian's reign, in the Panegyric to Constantius I in 287 A.D. the 
Life of Aurelianus in HA probably also treats the same practice. But 
at that time there were probably no strict regulations forbidding the 
use of barbarian deditici in any other status, but that of dependent 
coloni. 

In the seventh decade of the fourth century, migrant barbarians 
were already called tribuarii.” This term was used from Constan- 
tine’s time onward for dependent categories of coloni, particularly in 
what concerned the fiscal aspect of their dependence." Tributarins is 
interchangeable with the terms colonusiuris alieni or adscripticius, In 
contrast to the tributarius isthe liber plebeius who may not leave the 
place where he is enrolled in the tax-rolls, but be is not dependent on 
the landowner, because he himself pays his taxes. Barbarians on 
Roman territory could be tributarii and adscripticii, but not liberi 
plebei, because they were foreigners (advenae) and did not have their 
own land; in the tax-rolls in the Roman state therefore they were 
capita on another’s land and not postessores. 

The distribution of barbarian dediticii to the landlords in the 
Roman state was probably not the only way in which they arrived in 
the Roman fields as cultores or coloni. Settling them on imperial or 
state land continued to retain its importance. The Ostrogoths and 
Grutungi of 396 A.D. were probably coloni on the emperor's domain 





46. Further sections of this law concern an interdiction on settling barbarians in 
‘Thrace and Mlyricum, probably in order to prevent them from fleeing to their 
tribesmen on the north bank of the Danube. 

47. Amm Mare. XIX 11,6; XXVIIL5,5; XXVIL13,4. The others attested terms are 
‘vague, as cultores (Eumen, Panegiricus Constantio Caeser, Pan lat. IV 1, IV 21; XI 
22,3) or mora cultores (Amm.Mare-XXXI 9,4) and incola ord. XXII 15 and Pan lat. 
121). 

48, Jones, LRE L799: “The word tributerins is sometimes used to denote a colonus 
for whose taxes the landlord is liable”; see also Eibach, Kolonat, 222: “Tributarius is 
cin Mann der aug Gut eines Grundherren arbeitet und seine Steuer zahlt.” See Segré, 
‘Colonate, 105 who dates the origin of this term in the time of Diocletian's fiscal 
reform. 
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in Phrygia and not distributed to individual proprietors. 

When distributing barbarians as coloni to the landowners, the 
Roman state gave the dominus fundi the right to retain them on his 
land; in cases where they were sent to the cities, as for instance in the 
seventies or nineties of the fourth century, the state controlled them 
through its rectores.” Their freedom was restricted in both cases, 
which is why groups of barbarians tended to settle on Roman land in 
the status of those subjugated to Roman laws.” They also worked 
towards rising from colonus status to that of landlords, Two exam- 
ples are known of an attempt to drive the landowners out by force: at 
the time of Emperor Valens, Goths on the Danube began to behave 
like cives and domini, suppressing those who were possessores" and in 
442 A.D. Alani in Gaul drove out the owners of the land on which 
they were settled and seized it for themselves. 


49, Amm Marc. XXXI 16.8. Icis possible thatthe position ofa rector of the Goths 
in Phrygia held Tribigild, see Zosim V 13. 

50, Cf. Jord. Get. XXV 131; ZosimI71: Toig “Panatov Provedovtes vonotg. 
51, Jord., Get. XXVI 137: illa namque dies Gothorum famem Ro 

securtater adem coeperancque Gothi iam non ut advenae et peregrini, sed ut cives et 
ddomini posesoribus imperare totasque parts septentrionaes sague ad Danubis suo 
ire tenere. 

52. Chron. Gall. 52442. 


INQUILINI: 
PEOPLE WITHOUT DOMICILE (SEDES) 
LOST DIGNITY 


ccording to O. Seeck’s (1901) theory, barbarians first settled on 

Roman territory by Marcus Aurelius and later by other emper- 
ors, should be considered inguilini.' This was one of the categories 
whose freedom was reduced in the Early Empire, judging by some 
laws in the Digesta. Seeck sums up the position of the inguilini as 
follows: they were freemen who could marry and even be tutores. 
On the other hand, they were in the personal possession (in 
persénlichen Eigentum) of the landowner, who was bound to register 
them as property in his census record (Dig. L 15,4,8). They could be 
bequeathed in someone's will, but not without praedia quibus ad- 
haerent.? 

Inquilini were evidently a separate category of people between 
slavery and freedom because the term remained parallel to coloni, 
until the Later Empire. It is difficult to define the peculiar feature of 
their position, however, especially in the Later Empire, since in legal 
texts where they are found together with other groups of semi- 
dependent people they obviously share a number of traits, particularly 
in what concerns the payment of tax. The same regulations applied to 
them as to the adscripticii in C.J.X1 48,6, as well as to adscripticii and 
servi in C.J. IIT 38,11 (334 A.D), to coloni in general in C,J.X1 53,1 
(370 A.D) or those envisaged for tributarii in C.J.X1 48,2 (Arcadius 
and Honorius) and C.Th X 12,2 (370 A.D); they were treated in the 
same way as coloni originarit and originales in C.Th.V 18,1 (419 A.D), 
as coloni originarii and servi in Nov.Valent. XXII 4 (449 A.D) and 
Now.Valent. XXXV 3 (452 A.D); the law of A.D.442, CJ. Il 26,11 
applies to inquilini and servi. With some authors of the fourth and 
fifth century, inquilinus appear in contexts where the term could 
easily be replaced by the term colonus. 

The similarity of the position of inguilinus and colonus in 
relation to the state and taxation and the use of the term inguilinus in 
literary sources gave rise to a conviction among some contemporary 
scholars that there was no distinction between them and that ingui- 
linus was in fact a colonus who had not been entered in the census list.’ 
Some scholars consider that the terms colonus and inquilinus were 





1. Seeck, “Untergang,” 15824. REV, (1901): 496. 
2, Dig, XX 1.112. 
3. Fustel de Coulanges, Colonat, 99f; Collinet, Colonat, 96. 
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synonymous;! and others believe that the difference between ingui- 
linus and colonus cannot be determined, at least insofar as legal texts 
are concerned.> 

In the Early Roman Empire coloni and inquilini occur together, 
in the Digesta and on inscriptions, as those from Henchir Metich in 
North Africa.* Legal texts in the Digesta differentiate between the 
two: coloni are tenants on another's land, while inquilini are tenants 
of another's house. ’A.HL.M. Jones maintains that this difference may 
have extended into the Later Roman Empire and notes that even if 
colonus and inquilinus were not synonymous, they were almost 
identical." 

‘There is litle doubt that the inguilini who worked on another's 
land were similar in their position to the coloni. The law of the time 
treated them as coloni adscripticii. Like them they were, according to 
a law of 371 A.D,, CJ.XI 53,1, tied to the land nomine et titulo 
colonorum. What they had in common with other groups of semi- 
dependents working on another's land can be ascertained from legal 
texts which contain references to them, These show the differences 
between them and which group they most resembled: 

© As both tributarii and servi, inquilini were bound to a certain 
dominus, C.JX148,12 (396 A.D): servos vel tributarios vel inguilinos 
apud dominos volumus remanere; 

* As censiti, inquilini could not leave the place where they were 
registered in the tax-rolls. If they did, as with adscripticii in the law 
C.J.X1 48,6 (366 A.D), they would be considered fugitives and the 
provincial governor was responsible for returning them.’ 





4. Clausing, Colonate, 17 fn. 3, See A.H.M. Jones, LRE 799: “The term inguilinus 
is also not infrequently used but is apparently synoaymous with colonus, probably 
denoting» man domiciled on an eae but not leie of land cotager who 
worked as laborer or craftsman.” But he admits, quoting the law of 396, that atthe 
end of the fourth century, “their condition appears to be indistinguishable and almost 
identical” (ibid). 

5. Bibach, Kolonat, 243: “Damit aber bleibt die Frage einer moglichen Abgrenzung 
2u anderen Begriffen innerhalb der Terminologie des Kolonats immer noch offen 
auch das Problem zetlicher und regionaler Unterschiede ist nicht geldst." 

6. For example Dig. XIX 2 s XLI 2,37; XLII 32, 1,1: L 15,4,8; Cf. Also VIL 
8,24; XD 1.30; 221, - The inscription from Henchir Metich: CIL VII 29902 (FIRA 
etl os} Cole Le talon Aine ss Hot gi, 1977, 
Flach, Chiron 8, (1978), 441ff. As napotxot together with yewopyot, they are 
documented in the inscriptions, see Dittenberger, SyilOrint. N. 519. 

7. Dig. XIX 2,25; XLII 32; Svet. Nero #4. 

8. See above, a. 


9. Eibach, Kolonat,234 links adsriptcinsin this law with inguilinus and thinks that 
the sentence ubi consi atque educatinatigue sunt reveals fine distinction between 
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« If the capitatio was abolished, inguilini, like coloni adscripticii, 
according to the law of A.D.371 on Illyrian coloni, C.J.X153,1 did not 
attain the right to go where they wished, because it was the colonate 
relationship which bound them to a certain dominus. 

* According to a law of 419 A.D., C.Th.V 18,1, inguilini, like 
coloni, had to remain on the land for 30 years. A similar issue occurs 
in Nov.Valent, XXVII 4, from 449 A.D., where the same principles 
prescribed by Honorius for coloni iuris privati® apply to originarii et 
coloni, inquilini et servi who were perpetui patrimoniales emphyteu- 
ticarii et rei publicae. 

© The freedom of inguilini to take holy orders or to become a 
curial was restricted, as it was for originarii, coloni and servi: the per- 
mission of the dominus was required, Nov.Valent. XXXV 3 (452 


f coloni adscripticiae condicionis and inquilini, in 
ion of the estate on which they worked, should 
remain together, with the same owner."! 

In sum, the similarities between the inquilini and other catego- 
ries of coloni may be reduced to the following: the inquilinus, like the 
tributarius or adscripticius, could not leave his landlord: to leave on 
one’s own initiative was considered flight, just as it was for colonus 
adscripticius. Some inquilini were entered in the tax-rolls; they were 
censiti, but like the adscripticii, tax (capitatio) was not a primary 
consideration in binding them to the estate on which they worked 
and to the dominus to whom the land belonged. 

* AJM. Jones's opinion that the term inguilinus did not 
change its basic meaning in the Later Empire, remaining the lessee of 
another's house, is likely correct. Jones adds that inquilinus working 





the two categories and supposes that we have here an inguilinus adsriptcins before 
us. But in note 589 on the same page he quotes Jones's opinion who in LRE, 1329, 
note 68, concludes that the wording in CJM 38,1 (A.D.334) vel colonum 
condicions eu inguin, aswell 2s adscripticns in the law C.J.X1 48,12 
are Justinian’s interpolation. The first mention of an adscrpticius would be a law of 
A.D, 466, CJ.112,6. It is true that CJ.X1 48,6 does not explicitly mention adscrip: 
ticins, but itis clear that this etegory isin question. 
10, Nov.Valent. XXVII 4: De originaris t colons, inquilinis ac servis utvinsque sexus, 
is sgh araciot inna tr es prpse periscope 
Be petal eet te sala os 
11, Jones, loccit. in n.9, qualifies the term adscripticius in this law also as Inter 
the same regulation refers to slaves on imperial domains in Sardinia in 
C.ThAII 25,1. Nevertheless, it does not prove interpolation theory in the first 
‘mentioned law, CJ. 38,11. It could be a general rule, proscribed in C.J.01 38,11 
and applied to one specific case in C-Th.11 25,1. 
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on the estate, asa craftsmen or an agricultural laborer, could earn his 
living." In fact he could be tied, because of owing rent, to the house 
‘owner and had to work off his debt by laboring on the land of the 
same owner, together with coloni, tied to the land because of rent 
arrears. This concept of the state of inguilini could explain the 
difference between coloni and inguilini in the Later Roman Empire. 
In Later Roman state and laws, the inguilinus, who worked on the 
land, was important as a caput liable to tax, thus making the term 
similar in meaning to others who found themselves in the same 
position, Working another's land became characteristic of the 
inquilini as may be seen from the definition given by Isidore of 
Seville, Orig.IX 4,37: Inquilini vocati quasi incolentes aliena. Non 
habent propriam sede sed in terra aliena inhabitant. 

The shift in meaning, from tenant of a house to laborer on 
another's land, must have come about relatively early, as may be seen 
from some regulations contained in Digesta, L 15,4,8 on the ob- 
ligation of the landlord to register, together with his land, both coloni 
and inquilini who worked on it, and again in XXX 112 (Marcianus) 
on bequeathing inguilini together with the land to which they were 
tied. This could happen only if inguilinus was in debt. The basic 
feature of the inguilinus position, of not having a house of his own 
but living in another's, lingered, however, until the Later Empire and 
St. Augustine says: Jnquilini non habent propriam domum, habitant in 
alienas, incolae autem vel advenae, utique adventicii perbibentur.” 

This evidence expands the discussion to the terms incola and 
advena, This could be important, too, when posing the question of 
whether Barbarians as foreigners in the Roman state (advenae) were 
settled there with the status of inguilini. 

Some authors of the Later Republic and the Early Empire 
approximate inguilinus to the term advena."* Augustine links the 
inguilinus with other terms as are apotKoc, incola and advena and 
explains the difference in the following way, 





‘quod est enim in graeco parvikos atgui nostri inguilinus, aliqui 
incola, nonnumquams etiam advena interpreta sunt. Inquilini 
nnon habentes popriam domams habitent in alienas,incolae autern 
vel advenae utique adventici perbibentur.® 


12, See above, n. 4. 
13. August., Enarr. in Psalm. CVIM Serm. 91. 


14, For advena, see Th. LL s.v. 827. For advense and peregrini as opposite 0 
see Cic. De orat,1249; De leg, Agr. 294. See Salut. Cat, XXI:M, Tullis 
civis urbis Romae. Appian, BG IL 16. 


15, August. Enary. in Psalm. CVI, Serm. 91. 
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Isidore of Seville, in a reference to this information, Orig. IX 4,37, 
formulates the difference between these terms as follows: Inguilini 
sunt qui emigrant et non perpetuo manent. Advenae autem vel incolae 
adventicii perbibentucr, sed permanentes; et inde incolae quia iam 
habitatores sunt ab incolenda, 

Tis clear that two categories have been confused here: strangers 
who came from another town or regions, ie. who lived in places from 
which they did not originate (advence, incolae) and those who lived as 
tenants in another’s house or on another's estate, regardless of where 
they came from originally. There are, therefore, two things which are 
confused in the sources: a) origin (origo) and social status (a man who 
did not own his house, but lived as a tenant in another's). 

Relying on the data by Sallust and Appianus, Revilout came to 
the conclusion that the origo was the crucial clement defining the 
position of the inquilini, those who lived outside their homeland." O. 
Seeck, equating the terms inguilinus and incola, concludes that 
Barbarians whom Roman emperors, beginning with Marcus Aurel- 
ius, settled on Roman territory, were also in this position. "" Origo as 
a significant element in determining the meaning of the term 
inquilinus is pointed out by Saumagne: for a colonus the principle of 
being linked to his place of origin would act directly, so that, at least 
from the time of the Emperor Zeno, simply by virtue of birth and 
origo, he was tied to the land, ie. he was adscripticius. At that time the 
inguilinus found himself in the position of the former colonus: origo 
prevented him from leaving the land he cultivated until he had spent 
thirty years on the same estate. "Finally, P. Rosafio in an article dated 
1984, concludes that the essential difference between colonus and 
inguilinus was that the latter was not originarius of the place where he 
lived.” 

It remains to consider more closely the consequences implied 
by the circumstance that inguilinus was not originarius, This would 
first of all mean that he did not originate from the estate where he 
worked as tenant and had not been enrolled on the tax-rolls as 
someone permanently domiciled here. But he was neither advena nor 
an incola, at least not as understood by Isidore in the text quoted 
above. Origo by itself however, did not determine social status. An 
incola, for instance, coming from another place could, according to 
Digesta, L 16, 239 A.D. have his own land, but in another town or 


16, Revilout, Note sur inguilinst, 1861, cit. Taken from Eibach, Kolonat, 233, n. 585. 
417. See above, note 1. 

18, Cf. Saumagne, Origo 501 and passim. 

19. P, Rosafio, Inguilinus, Opus 31984, 12166 
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region. Reduced to his basic meaning, origo designated the place 
where somebody paid tax. Incola had a sedes, apparently on the estate 
where he was enrolled on the tax-lists: qui alicucius oppidi finibus ita 
‘agrum habent, ut in eum se quasi in aliquem sedem recipient, Dig.loc.cit 
Therefore inquilinus, in contrast to advena and incola, did not stay 
permanently: Inquilini sunt qui emigrant et non perpetuo manent, says 
Isidore. 

Inquilini did not always have to be foreigners. There were 
circumstances in which free plebeians could be reduced to the 
position of inguilini, or in this of coloni. According to a well-known 
passage in Salvianus, De guk dei V, some small holders, having lost 
their homes and land properties because of the impossibility of pay- 
ing taxes, moved onto the estates of the wealthy, thus finding 
themselves in the same position as inquilini. 

Primarily a tenant in someone else’s house, who could easily 
leave the place where he lived, by virtue of not being censitus, ingua- 
linus became increasingly closer in position to the colonus, partly 
because of rent due and partly because he had nowhere to go. But the 
difference between him and the colonus remained in theory and the 
legislator around A.D.400 still recognized it. But it was of no conse- 
quence where descendants were concerned, as is shown by the law 
CJ.X148,13: 


Definimus ut inter inquilinos colonosque, quorum quantum ad 


originem pertinet vindicandam indiscreta eademque paene videtur 
esse condicio, licet sit diserimen in nomine, suscepti liberi vel 


ttroque vel nentro parents censta statum paternae condicionis 
dagnoscant. 


About 465 A.D. the difference remained only in name. 

Freemen who had become inguilini ot coloni, in the words of 
Salvianus, De guh dei V, 44 lost not only their house and land (sedes) 
but also their dignity (dignitas): 


‘Ac sicut solent aut bi qui hostium tervore compulsi ad castella se 
conferunt, aut bi qui perdita ingenuae incolumitatis statu ad 
asylum aliquod desperatione confuginnt, ita et isti, quia theri 
camplins vel sedem vel dignitatem suorum natalium non queunt, 
ingo se inquilinge abiectionis addicunt, in banc necesstatem reducti 
‘ut extorres non facultatis tantum, sed etiam condicionis uae atque 
cexultantes non a rebus tanturm suis sed etiam a Se ipsis ac 

secum omnia sua et rerum proprietate careant et ius libertatis 
amittant.” 


20. “And as happens with people driven by fear of an enemy and who seek safety in 
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‘Although they had neither sedes nor dignitas and were consid- 
ered the lowest social category among freemen, inguilini retained 
their freedom longer than other similar groups, in the sense that they 
could leave the house and its owner and go where they wished. This, 
among other things, differentiated them from the Barbarians settled 
by the emperors on Roman territory. They became similar only at the 
point where inguilini became tributarii and when their position was 
equated with that of coloni, Even Salvian does not differentiate 
between coloni and inquilini. The difference quite disappeared for his 
‘younger contemporary Sidonius Apollinaris. In his Letter V 19, he 
refers to the descendants of @ nutrix and colonus from the estates 
belonging to different owners and proposes the following solution: 


Subs condicione concede: si stupratorem pro domino iam patronus 
original solvas inquilinatu. Mulier autem illa iam libera est quae 
‘wom demurn videbitur nan ludibrio seducta sed assumpta coniigio 
si. reMs noster, pro quo precars, max clens factus ¢ tribwtario 
plebeiams pots sncipiat habere personam quam colonariam.”* 


He proposes, therefore, that the other landowner as master 
should set the “guilty” inguilinus free from his inherited status while 
the woman is free in any case. In this manner, colonus and tributarins 
will become plebeius and cliens, who will pay tax by himself. 

‘This text, at first glance imprecise, because the same person is 
treated as originalis inquilinus, colonaria persona and tributarius, 
reveals the real state of affairs: this is a status to which is opposed the 
libera persona of the woman and a future plebeius who could be a 
liens. It means that a former inquilinus, working on the land of the 
‘owner of the house in which he lives, has sunk to the position of a 
dependent colonus, probably because of overdue rent; although in the 
position of a colonus, he has not paid tax by himself, because he did 
not own any land. He did not keep any part of the income from the 








fortresses or those who have lost their free status and in their hopelessness seek 
asylum somewhere, 0 these aso, as they cannot keep either the home or the dignity 
in which they were born, knowingly take on the yoke of despised inquilini, reduced 
to sich that they are deprived not only of property but of tamu, driven out not only 
from their own land but alienated from their very selves, thereby losing all they 
hhave and ceasing to exist as they were formerly, remain both without property and 
without the rights of free people.” 

21. “I pardon the seducer if you free the dfiler from the condicio of inquilinus into 
‘which he was born. This woman is already free; ultimately, it cannot be sid that she 
‘was seduced by lust, ut taken to wife and if our culprit, for whom you beg me, were 
soon to become a client instead ofa tributarius, he will be held in a higher esteem as 
4 person who is plebeius rather than one who is colonus” 
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land for himself, because he was repaying the rental arrears for the 
house in which he lived by working on the land. As a worker on 
another's land, he had to be entered on the owner's profesio as a caput. 
By virtue of the fact that it was the landowner who paid taxes, this 
former inquilinus had become tributarius. 

‘Tributarius therefore has a range of meanings and includes all 
those who paid tax through the landowner.” Coloni vrs alieni and all 
those who were adscripticii, ie. who were not entered on the tax- 
rolls under their own name, could find themselves in this position. 
barbarians settled on the Roman territory were also tributarii, above 
all those who were distributed to landowners in the way envisaged by 
the law of the Scyri. 

Despite its comprehensive character, the term tributarius is not 
frequently met in legal texts, certainly because it was replaced by 
other terms designating categories of people paying tax indirectly. 
There are, however, three laws where tributarius and colonus or 
tributarius and inquilinus occur side by side: 

© C.Th. XI7,2 (319 A.D): Unusquisque decurio pro ea portione 
conveniatur, in qua vel ipse vel colonus vel tributarius eius convenitur et 
colligi 

© C.Th. X 12,2 (370 A.D). Si quis etiam vel eributarius repperitur 
vel inguilinus ostendituer, ad eum protinus redeat cuis se esse profitetur; 

© CJ.X1 48,12 (396 A.D): Servos vel tributaries vel inquilinos 
spud dominos volumus remanere. 

All three laws underline the link with the dominus. The first 
example refers to the tributarius but also to the colonus as of persons 
belonging to a dominus, In fact it emphasizes that this is a colonus 
entered in the professio of a landlord who was decurio; as far as tax 
liability is concerned, the dominus terrae was also responsible for 
coloni who worked on his land. This rule applies at the end of the 
Republic, as far as we can learn from Cicero's In Verrem, 11 53. 

‘The inquilini described in the other two laws, must have been 
people who had fallen through indebtedness into the position of 
coloni, working another’s land and therefore in fiscal terms equated 


22. A. Segre in his paper, “The Byzantine Colonate” Tradito 5, (1947): 105, devoted 
the following lines to this passage: “The passage presents the further difficulty that 
the genuine colonus could not have been freed by his master. But apart from this, it 
shows that this particular tributarius was an inguilinus of the same condition as a 
colonus oviginarius and that he had a master (domsinas); while the peasant (plebeins 
‘ustcus) was cliens of a patronus and a free man. If the passage of Sidonius is correct, 
it may be that at this time the tricerié (peasant sub patrocinio) had become coloni. 
But certainly in the texts ofthe fourth entury, from the time of Diocletian until the 
‘year 371 (Cod 11, 53) rribwtarius appears to refer toa free peasant who in some cases 
‘might have become cles of a patrons.” 
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with coloni who were tribucarii. Both laws underline their dependence 
on dominus. This then must be the case referred to in the above- 
mentioned text of Sidonius Apollinaris, All three laws therefore refer 
to coloni and inquilini who were, or had become, adscripticii. As 
such, they paid tax through the dominus and so were in the position 
designated by the term mibutarius which in fact denoted only the 
fiscal aspect of dependence.” 


23, For tributarins, see Segrt, op.cit; Jones, LRE 11799; Eibach, Kolonat, 2194f. 


CONCLUSION 
1. Freedom in Danger 


he status of colonus as a freeman was not disputed even in the 

Later Roman Empire. However, his individual rights (o dispose 
of his property, to change domicile or participate to the public office) 
were to such a degree limited and subject to the landlord's will, that 
in one constitution Justinian questions the difference between a 
colonus and a slave when both are in the power of the dominus. 
Although the rhetorical tone of the question cannot be denied, it was 
rooted in reality. As early as the fifth and sixth centuries, coloni are 
called servi terrae ipsius cui nati sunt and are said to be quadam 
servitute dedit.Ivis true that the difference between ingenuus colonus 
and serous remained throughout Roman times; but in legal texts 
dependent coloni are opposed to coloni who were sui iuris ac liberi, as 
well as to free peasants, liberi plebei 

“The question of freedom, in what concerns the social class to 
which the coloni belonged and the time at which the colonate became 
‘widespread, arises in its original, fundamental meaning, ie. a ability 
to act on one’s own free will. Its political aspect, the right to active 
participation in political life, Roman libertas had already been lost at 
the time the Principate was established. The negative concept of this 
freedom, securitas, namely, protection from abuse of power in the 
hands of those who were by virtue of their status and position 
superior to others was no longer of any importance.’ Individual 
rights, protected by law on the principle of equality for all—aequitas 
inris—as the privilege of free Roman citizens, is subsumed in the 
definition of freedom found in the Digesta, IV 3-4: Summa itaque de 
ire personarum divisio haec est, quod omnes homines aut liberi sunt aut 
servi. Libertas est naturals facultas eius quod cuique facere libet, nisi si 
‘quid vi aut iure probibetur. This referred to Roman citizens, slavery 
coming under the heading of iris gentivom: servitus est constitutio iuris 
‘gentiums qua quis dominio alieno contra naturam subicitur.* 

Tt was this right to act of one’s free will that was challenged in 


1. CJ.XL48, 21: Quae etenim differentia inter servos et adscriptcias intellegetur cum 
_uterque in domini sui postus est potestate et posit serenm cum peculio manurnittere et 
aadscrpticiurs cum terra suo dominio expeller? 


2, See Servi terre ipsias cui nati sent in C.J XI,S2 and quodam servitute dditi in 
CJ.X1 50,2, on the other side si iuris ac liberi in CJ.X148, 8. 


3. See ch. Foreword. 
ACHISAE 
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the case of the coloni. But could this have led to a real and complete 
loss of freedom? 

In considering the legal protection of civil and peregrine iberts, 
Mommsen emphasizes three points: 

1. A Roman citizen could not of his own free will become a non- 
citizen or be made unfree. Certain forms of selFalienation, recognized 
in earlier laws, were declared invalid in classical Roman law. Getting 
into debt was considered, even earlier on, as conditional selflienation. 
and unpaid debts led to loss of freedom. These cases also called for 
banishment from Roman society. If the indebted party remained in 
Roman or Latin communities, the new relationship was regarded as 
private enslavement (privatrectliche Unfreibeit); 

2. Neither could the Roman citizen become a non-citizen or 
unfree by the will of a third person. In the case of being taken 
prisoner of war or the disinheriting of a son by his father, exclusion 
from the Roman legal sphere would necessarily ensue. Classical 
Roman law, however, does not permit this; 

3. According to classical law, a Roman citizen could legally lose 
his civil rights and liberty through his own faule (imprisonment, noxae 
datio etc). Even so, as in the case of indebtedness, loss of freedom was 
consequent on expulsion from Roman society. 

Mommsen defines ownership or quasi-ownership of a free 
person by another as bordering on slavery (Unfreihet). "This category 
of unfree people played an important part in prelassical law. 
Classical law endeavored to cover both, by ameliorating and limiting 
the number of such cases. Self-aienation, which in substance differed 
little from debt slavery (Schuldknechtschafi) and was recognized in 
preclassical Roman law and practiced widely in its early stages, did not 
survive in legislation. The ban of debt serfdom was not a privilege 
confined only to Rome and Italy; in some countries it existed in pre- 
Roman times, in others it spread during the Empire. When personal 
rights were concerned, however, self-aienation, despite the principle, 
remained in practice. Mommsen mentions cases among the Gaulish 
and Germanic tribes, while Mitteis devotes much attention to this 
custom in the eastern provinces. * Mommsen concludes that there is 
no positive proof that free peregrines were allowed to give themselves, 
as property of a third party within the Roman Empire. To this 
conclusion he appends his opinion of the later Roman colonate: Der 
‘freinilige Eintrits in den dinglichen Colonat des spateren Rechts, weleher 


5. Th. Mommsen, send peregrinischer Freicheitschutz im rémischen Staat, 
Juristsche ieee, Festgabe fiir Georg Beseler zum 6Januar 
1885, 2584 (Ges.Schr. ILP.1 f). 


6... Miteis, Riechrecht, 144 ff. 
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zuldssig gewesen zu sein scheint, kann nicht geltend gemacht werden, da 
ddeise Stellung die persinliche Freibeit nicht aufhebt.’ The same principles 
remain in force in the Later Empire. Although the freedom of a great 
many coloni had been limited, the legal fiction that they were free 
(ngenua) remained, as the whole question of freedom viewed from the 
standpoint of its fundamental meaning: ingenuus is he who is not a 
slave. From the point of view of individual rights, acolonus was to a 
certain extent, as Augustine puts it, sub dominio postessorum.' Rent 
arrears were the primary reason for reducing him to this position. 
Indebtedness meant that a colonus was no longer sui ixris in relation 
to the dominus fundi, thus giving the landowner the right to keep him 
on the estate until the debt had been paid off. This manner of 
restricting freedom was not a novelty of the Later Roman Empire; 
working off debts was common practice in the provinces and even in 
Italy and Rome as early as the age of the Republic. 

‘The position of colonus in the Later antiquity, as in previous 
ages, could not of itself diminish anyone's freedom. This would ensue 
only when a colonus failed to fulfill his obligations. Nor was the 
colonate of the Later Empire a product ofthe emperors’ fiscal policy. 
‘Tax liability, which in the provinces encompassed a far broader 
section than that formed by coloni of the later centuries, could not 
have created any social stratum or class, Since the landlord was 
ultimately responsible for paying taxes, he was given the right in the 
fourth century and subsequently to keep coloni on his estate. 

‘The landlord could prevent a colonus from leaving the land by 
his power of dominus (domini potestate) as well as his patron (patroni 
sollicitudine), This could well have been applied to a client-patron type 
of relationship and in certain ways, the situation of the colonus 
resembled that of a cliens.” The Later Roman Empire exploited for 
fiscal purposes the colonate relationship that evolved in previous 
centuries; barbarians allowed to settle on Roman territory were also 
liable fort 

As explicitly stated in the imperial constitution dating back to 
the last decade of the fourth century, C,J.X152,1 coloni were ingenui. 
The essence of their position, designed as condicio—the same word is 








7. Mommsen, op. cit. 14. 

8. August. De civ. Dei X 1,2: Non apellanturcoloni qui conditionem debent genitali 
solo propter agriculturam sub dominio pouesorim. Ci. Tab. Albertini XII,3, ed. Ch. 
CCourtois, L. Leschi, Ch. Perrat, Ch. Saumagne, Paris 1952: ex culturis suis mancianis 
sub dominio Fl(avi) Gemini Catallini fais). 

9, See Sidon. Apoll. Epis. V 19. For the time of the Principate, see K-P. Johne, J. 
Kuhn, V. Weber, Die Kolanen in Italien und in den westlichen Provinizen des vémischen 
Reiches, 1983, 67. 
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used to designate the position of curiales, as well as freemen and 
slayes®—is more closely defined in the laws: coloni were condicioni 
subditi (CJ.1 12,9, A.D.466); they were obnoxii annuis functionibus et 
debito condicionis (C.J.X1 50,2, Arcadius and Honorius). While the 
slaves in Nov.Valent, XXXI 6, A.D.451 were obnoxii condicioni 
servitutis, coloni were committed by nexus colonarius—an expression 
found in the terminology of debt serfdom. Nexus adscripticiae 
condicionis also appears in C.J.13,36, A.D.484 and vinculum debitae 
condicionis in Nov. Valent. XXXV from 456 A.D. 

Colonus might be fiscally dependent insofar as he existed as a 
caput in the taxcrolls under the name of the land proprietor to whom 
he was in debt. Thus the condicio colonaria could be adscripticia and 
debita, as laws in the fourth and fifth century show, for instance 
Nov, Valent, XXXV,3: 


nullusoriginarius inguilinus serous vel colonus ad cleicale munus 
aaccedat neque monachis adgregetur, ut vinculum debitae condicio- 
nis evadat; CJ.X1 50,2: coloni censibus dumtaxat adscripti sicuti 
«ab his liberi sunt quibus eos tributa subiectos non faciunt, ita bis, 
quibus annuis functionibus et debito condicionis obnoxii sunt; 
CJ.IM 38,11 (334 A.D): agnatio..colonorum adscripticiae 
condicionis; C.J.13,36 (484 A.D,): super illos quoque agricolis.qui 
‘cur essent adscripticiae nexibus condicionis conscript 





Itis obvious that the condicio of a colonus was on the one hand 
4 consequence of his fiscal obligations and on the other of his relation 
to the landowner. Accordingly, the evolvement of the dependent 
colonusin the Later Empire is viewed in modern historiography either 
as a result of the fiscal policy promoted by Diocletian and by 
emperors of the second ‘half of the fourth century, or as the 
consequence of rent arrears. The legal, papyrological and literary 
sources analyzed in previous chapters permit the following 
conclusions: 

1. Imperial fiscal policy in the fourth century was not the 
peg of the dependence of colons 

2. this dependence was based on colons individual relationship 
with the landlord; 

3. acquiring the status of colonus was for the most part 
voluntary, The mere fact of working on another’s land did not make 
person dependent; 

4. in endeavoring to keep agricultural population on the land, 


10, Condicio servitutis: Cie. Ceel. 75; Caes. BG IIL 10,3; condicio ibertatis: Caes. BG 
128,5. For other examples, see ThLL s.v. Condicio. 
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even those who did not own it, the Later Roman state gave the right 
to domini fundi to prevent coloni from leaving their estate; 

5. the purpose of the state was not to protect the interests of the 
landowning aristocracy. In some legal texts from the fifth and sixth 
centuries emperors strove to limit the dependence of coloni on 
landowners. 

‘The Roman fiscal system (which did not include Italy until the 
reign of Diocletian), from its inception could function only under 
condition that those who worked the land remain on it permanently. 
Ultimately, it was the landowner who was liable for tax payment. But 
the tax obligation could be taken over by a tenant by virtue of a 
contract between him and the landlord. In the early centuries of the 
Empire, asin the time of the Later Republic, the Roman government 
did not concern itself with the way in which a landowner would 
retain a colonus who had not fulfilled his obligations, including the 
paying of taxes. Several documents from Egypt—and there is no 
reason to believe that it was different in the other provinces—indicate 
that at the time of a census everyone was to register at his place of 
birth, that is, where he had been entered in the tax-rolls. It was the 
duty of the provincial governor to return those who had fled from the 
land for purpose of tax evasion. To prevent the flight, the emperors 
in the last centuries of the Roman Empire enacted a penalty for those 
who sheltered fugitives. The first known edict that prescribes a 
penalty for taking in someone else's On6pop0c (tributaerins), as a man 
indebted to another and obliged to pay taxes, dates from the time of 
the Severan dynasty. By protecting the landlord whose tributarins had 
absconded, the government was in fact protecting its own fiscal 
interests, Although the document is preserved on an Egyptian 
papyrus, that the fine is stated in sesterces bears witness to its 
universal application." The policy which, in preventing coloni iuris 
alieni from leaving the land, in fact protected fiscal interests, was 
carried out as early as Constantine, as the law of 332.A.D., C.Th. V 
17 1 testifies. Subsequently it was put into effect by emperors in the 
second half of the fourth century, in the constitutions of Valen- 
tinianus, Valens, Gratianus and Theodosius who, in the law on 
Palaestinian coloni authorizing landowners to retain their coloni, calls 
upon lex a maioribus constituta.”” 

‘These constitutions are the direct consequence of legal 
regulations dating from the seventh decade of the fourth century and 
pertaining to land possessors’ tax liability: whoever owned land paid 





11, D. Thomas, JEA 61. 1975, 219. 
12, CJXISI,1. 
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his own taxes; acolonus had to pay tax through the landowner or his 
agents. A colonus could only be taxed together with the land he 
cultivated and a proprietor was liable for tax on land he owned only 
if he had laborers on it. On the large estates coloni were the main 
workforce. As faras the fiscal authorities were concerned, only those 
who possessed land existed as a name. Those working the land not 
belonging to them were an anonymous number included in the total 
of capita. The latter were, however, the element without which the 
complex tax system capitatio-ingatio could not have functioned. As 
the law on Thracian coloni shows, not even the iugatio could be paid 
if'acolonus, released from capitatio left the land. It was for this reason 
that landlords were given the right to keep coloni by force, as domini 
terrae.” ‘This was the most significant innovation of the Later Empire 
in this field It was obviously not a case of a privilege bestowed on the 
influential aristocracy, as is sometimes thought," but primarily a 
measure to protect the fiscal interests of the state. 

Constitutions enshrining the rights accorded to a dominus terrae 
could rely on the private, legal relationship between him and a 
colonus who had fallen behind with his rent and could not leave the 
estate until he had worked off his debt. Laws, as early as Con- 
stantine’s law of 332 A.D., C.Th.V 17,1, were concerned with coloni 
iris alieni. The same category is referred to in laws on coloni from 
Thrace, Illyricum and Palestine. The emperor could in such cases 
quite properly call upon mos maiorum and the right of the dominusto 
demand that debts be worked off. The indebted coloni spoken of by 
Pliny,’ who on account of rent arrears had lost their peculinm and 
any hope of repaying their debts, had they lived after Diocletian when 
Italy had become a part of the general fiscal system, would have also 
lost the right to leave the land they lived on. 

‘There remain two cases of restricting a colonus’ right to leave the 


13. Th. V 17,1; CJ. X152,1 and others, 


14, See Jones, Colonate, 300; A.V.Koptey, in his paper about “freedom” of coloni, 
‘VDI 1990/2, 37 concludes that the civil rights of the coloni and their status as free 
people were in danger because the landlords gained power over them not only as 
‘consequence of the contract, but asa politically influential class, Koptev, one of the 
few modern authors to discuss personal freedom of the Later Roman coloni, tries to 
trace the process of diminishing freedom of once free tenants from the early fourth 
century, when, be thinks, the coloni were first prohibited from leaving their place of 
origin, to the fifth century, when they were treated as semidependent and close to 
slaves. The turing point in this process would be from the last decades of the fourth 
to the first decades of fifth century. See also his paper in VDI 1989/4, 334. 


15. For instance Pliny. Epist.l and the commentary of A.N. Sherwin-White, The 
eters of Pliny, A Historical and Sociological Commentary, 1966,256 fi; Epst IX 37,2. 
CE DKehoe, Chiron 18,1988, 384; P.Brant, JRS 52(1962):71, 2.31. 
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land that are hard to justify: first, the hereditary aspect of the colonus’ 
status and second, the binding of those classed as free coloni to the 
land that they cultivated for more than thiry years. Both cases, 
however, do lean on prior practice. The descendants of coloni in the 
fifth and sixth centuries could not leave the land that “their fathers 
had taken upon themselves to work.” Among them undoubtedly 
were those whose fathers’ reliqu prevented them from leaving the 
estate and possibly whose fathers while still living had taken upon 
themselves to work off their debts and rent arrears. The hereditary 
character of this kind of debt could be defended from the legal aspect 
by analogy with earlier practice, mentioned in the Digesta, whereby 
the descendant of a colonus would even when he himself was not a 
colonus, assume his father’s obligations in the case of his death.” This 
practice in time apparently became widespread. Accordingly, all laws 
related to fugitives demand the restoration of coloni together with 
their descendants." The condicio colonaria was passed on from one 
generation to the next. When fourth generation coloni revolted on 
Libanius’ estate, he accused them of “not wanting to remain what 
they were.” The penalty with which they were threatened was a 
prison sentence.” 

Among those who inherited the status of colonus were also those 
whose fathers had not been coloni inris alien’, but liberi coloni who 
disposed of their own peculium and were sui arbitri and could 
therefore upon the expiration of their lease go to another landowner. 
Anastasius’ law was the first to deprive a free colonus of the right to 
abandon the land once he had worked on it for more than thirty 
years, CJ.X1,48,23: 


16, C.X148,23. 


17. Dig. XIX 2,60,1: Heredem cofoni, quamvis colonss non et, nibilo minus domino 
posidereexistimo, 

18, CJ.X152,1 (cum omni peculio et agnatione); cf aso CJ.X148, 23. Giving up 
children to work off debts was a widespread practice, cf. eg, P. Flor. 44 (A.D. 158), 
P. Tebt. 384 (A.D. 10), P, Mich 121 (third century) and others. Diocletian tried to 
prevent this by law (CJ. VIII 16,5, from A.D. 293 or CJ. IV 10,12 A.D. 294). A case 
of this kind is discussed in leters of St. Augustine, see M. Humbert, Enfants a loner 
et & vendre, Augustin et Uanthorité parentalle (Epist. 10° et 24°), Les lettres de saint 
Augustin, décowvertes par Johannes Digjek, Communications préseatés au Colloque 
1982, 189ff; see also M. Meyer, Pfandvertrag zwecks Auslasung einer durch den Vater 

fandeten Tochter, uristische Papyri, (1902), 29 f. 

19, Lib.Or. XLVIT13:"Iovbatot caw nave, viv wuiiv roAbw épyatéuevor 
‘p6vov yeveds térrapas Exedijmoay uh Srep Foav iver Koi tOv Rakeidv 
dinooeiaduevor Cuysv ¥lov Spiocal cob nas tulv airoig xpnovéov 
‘elvan, See L. Harmand, Discours ser les patronages (1955), 135i. 
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Justinian extended this to include the descendants of free coloni, albeit 
recognizing their right to remain free and dispose of their peculium.” 

‘When assessing the importance of these imperial constitutions, 
‘two factors should be taken into consideration: one, that the 
landowner’s right to reclaim a colonus within thirty years was 
recognized in some cases even before 419 A.D.” and second, that 
these decrees initially referred only to dependent coloni, those who 
were originarii (C.Th.V 18,1) and obnoxii (Nov. Valent. XXXI). The 
law in Theodosian Code, dating back to the year 400 A.D., C.Th. XII 
19, 2, also refers to a thirty- or forty-years period: 








As public interests should come before private ones, it is decreed 
that whosoever spends thirty consecutive years within the 
province or forty consecutive years outside the province serving 
the curia collegium or ina stronghold, cannot be reclaimed on 
account of colonatus or inquilinatus, be it a case of imperial or 
private land.” 





Novella Valentiniani XXXI strives to prevent abuse of this law, 
as coloni succeeded in absconding by frequently changing estates and 
landowners. The emperor tried to deter those who “would gain by 
flight the freedom they did not have by birth.” 


20, CJ.X148, 23. 
21, C.Th.V 18,1, A.D. 418: Si quis colonus originals vel inquilinus ante bos tiginta 
‘annos de posesione dixenit neque ad slum genital silentié continuatione repetitus et, 
omnis ab ispo vel « quo forte possdetur calumnia penitus excludatur quem annorum 
rumerum futuris quoque temporibus columus obseroaris cf. also Nov, Vaw 
XXXL—These and the legal texts quoted in the following notes show clearly thatthe 
regulation of the longi temporis preescriptio could! be applied to the coloni, E, 
Chiusi, Dr. Titiana Miinchen in a Letter). That means the coloni were treated 28 a 
property of the domtinus terrae. 

2, C.Th.XI 19,2: Eur igitur qui curiae vel collegio vel burgis ceterisque corporibus 
intra eandem provinciam per XXX annos in alia XL sine interpellatione serveri, 
neque res dominica neque actio privata continget, si colonatus quis aut inguilinatus 
‘quaestionem movere temptaverit. 

23, See Nov, Val. XXXII: Ie conti, mt, com il peret «quo fugit nec buicad quem 
vent posit adguiri, mansionum permutatione desinat esse quod natus est iberiater 
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From the texts quoted above, itis clear that no one had the right 
to reclaim a colonus who had spent thirty consecutive years outside 
the estate, regardless of whether he was by origin colonus iuris alieni 
or originarius. In either case if the colonus stayed on the land where he 
had worked for thirty years, he became bound to it. The Emperor 
‘Anastasius applied this principle to coloni who were free to dispose of 
themselves and their peculium, deeming it beneficial to both landlord 
and colonus it was beneficial to the landowner as he retained laborers 
on the land, with the possibility of keeping their descendants as well; 
a colonuson the other hand, gained the right to remain on the land he 
had cultivated, and could not be evicted in old age. He stayed there for 
his lifetime, Ultimately, it was the government that profited most: by 
keeping free coloni on the land, it ensured the payment of taxes. 
Consequently the liberty of free coloni was restricted. This con- 
stitution for fiscal purposes equals the position of coloni who did not 
own land with those who did: neither could leave the land on which 
he was enrolled in the tax-lists as caput, the land on which taxes had 
been levied. 

Justinian’s prescription that the children of free colomi must also 
stay on the land their fathers worked had no legal justification, 
although they were guaranteed their freedom and the right to dispose 
of their peculisom.* It merely resolved the problem of how to bind to 
the land those who did not own it. Proclaiming them free was official 
hypocrisy and empty words. One of Arcadius’ and Honorius’ 
constitutions, sent to Nebridius, the comes of Asia, C,J.X1 50,2, rests 
on the statement that coloni are committed to some kind of a slavery, 
regardless of whether they are censibus asdcript or relieved of it. They 
are subjugated to those to whom they owe both by annual payments 
and debts, annwisfunctionibus et debito condicionis. After the late fifth 
and early sixth centuries, law restricted the real freedom of free coloni; 
Justinian extended this regulation on descendants of those who spent 
‘more than thirty years on the same estate, thus reducing the children 
of free colonito the status of originarit. 


2. Escape from Freedom 


Despite all this, no one freeman was actually forced into be- 
coming a colonus. Both in the Later Roman Empire and during the 
earlier centuries, people entered voluntarily and willingly into this 


quam nascendo non habuit, fugse sbi adsiduitate defendens. Cf. similar in Lib. Or, 
XLVI, ct in 19. 


24, CJ. X148 19 and X1 48,23. 
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type of relationship. Working on someone else’s land as a colonus did 
not necessarily lead to loss of freedom. * Neither did anyone become 
a dependent colonus merely because fiscal liability prevented him from 
leaving the land, It was not rare, however, for penury to drive those 
who had no property (and therefore no guarantee that they could 
fulfill their obligations to the landowner) when appealing to a 
andlord to take them on, to accept in advance all kinds of conditions, 
even those that would obviously lead to a loss of their freedom. 
Numerous documents on évanéypagor in Egypt testify to this. 
Appealing to the landlord to take him on his land, the évan6ypagos 
mortgages all he possesses, including his family and himself, similar to 
those in the paramoné documents, and obliges himself to do all that 
the landowner shall require of him. In some cases others vouch for 
him, taking upon themselves the obligation of endeavoring to return 
the évandypaipoc in the case of his flight. Should they fail in this, 
they guarantee that they themselves will work in his stead, 

The burden of fiscal liability may have made a certain number 
of free peasants seek refuge as coloni on wealthy estates. Many of these 
in Gaul, fleeing the tax agents, abandoned their farms and with them, 
their freedom. As Salvianus in De gub. dei V 39. testifies, the former 
free peasants et rerum: proprietate careant et ius libertatis amittant— 
“and in losing their land, they lose the liberty,” and were deprived not 
only of their property but also of their status—extores non facultatis 
tantum sed etiam condicionis, for they subject themselves to the 
conditions of the inguilinus, ingo se inquilinae abiectionis addicunt. As 
they no longer possessed their land, they did not pay tax in their own 
name; they were included in the number of capita on the estate of the 
person whose land they had to cultivate in the future. 

Many groups of barbarians, defeated in war or by their own 
will were permitted to live in the Roman state. Those who by 
requesting permission from the Roman emperors to settle on Roman 
territory, cultivated the land as dependent coloni, paid taxes and were 
subject to Roman law, renouncing their freedom voluntarily. 
Belonging to the social class of colon improved the position of those 
who entered the Roman state as prisoners of war, later to be 
distributed to landowners to cultivate the land as tributarii or coloni. 
‘Their position is to be compared to that of slaves who became coloni, 
servi quasi coloni. In the imperial constitution dating from the early 
fifth century, the barbarian Scyri are given guarantees that they will 


25, Asit could not change his jurstic status, inthe Later Empire as well asin the 
rincipate, for the latter, see Norr, “Zur sozialen und rechtlichen Bewertung der 
freien Arbeit in Roms,” ZSS 82, (1965): 86 ff. 
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not be used in any way except as coloni adscripticii Possessing 
neither property nor freedom when they entered the estate, they had 
to be treated as coloni iuris alieni. 

It is apparent that the reasons for people entering the colonate, 
with the concomitant restrictions of their freedom, were various. Fre- 
quently it was a case of a flight from freedom, one that could not 
provide security and had therefore become an intolerable burden, as 
Erich Fromm puts it.” It was from freedom of this kind that men fled 
into subjugation. 


3. Libertas recuperata 


‘The Constitution of Arcadius and Honorius, C.J.X1 50,2, states 
at the outset that coloni, whether liable for or exempt from taxes, are 
rather like slaves of a kind: Coloni censibus dumtaxat adscripti,sicuti ab 
his liberi sunt, quibus eos tributa subiectos non facient, ita his, quibus 
annuis functionibus et debito condicionis obmoxii sunt, paene est ut 
quadam servitute dediti videantur, The question naturally arises 
whether there was a possibility for those who had become coloni iuris 
alien and dependent upon the landlords, as well as those who, because 
of taxation, had been forced into permanent tenancy on another's 
land to recover their freedom to leave the land if they so desired and 
go wherever they wished. 

This question might be considered from various aspects: First, 
could the colonus set himself free from the condicio colonaria? Second, 
could the landlord of his own free will, in view of the fact that private 
debts were the primary reason for restricting the freedom of the 
colonus, release him from his obligation and thereby from his status 
of colonus? Finally, did the Roman state ever release anyone from his 
obligations as a colonus, or when indebtedness of coloni had become 
a widespread occurrence, did it take any measures to prevent or 
ameliorate their position, as the Athenian state had done with 
indebted peasants in the early sixth and the Egyptian state in the 
eighth century B.C? 

1. The colonus was undoubtedly able to acquire the right to 
depart from the land he cultivated on the condition that he fulfilled 
his obligations towards the proprietor, or acquired land of his own 
which would be sufficient to support him. This, however, was 
apparently very rare. Indebted coloni even in the time of Pliny, 


26. C.Th. V6, 3. 
27, E. Fromm, Escape from Freedom, 38. 
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discouraged by an accumulation of rent arrears, were no longer trying 
to reduce it. In the Later Roman Empire the rent arrears of colonus 
became a widespread phenomenon. Evidence of people freeing 
themselves from such a position by their own labor is also rare. One 
example might be an inscription from Makar in Bizacena, CIL VIII 
11824 (ILS 7457; CLE 1238). It seems to have been an originarius in 
question, born on land probably cultivated by his parents, poor and 
without census: paupere progenitus lare sum parvog. parente cuius non 
census neque domus fuerat. He himself cultivated the land on which he 
‘was born: ex quo sum genitus, ruri mea vixi colendo, By his own labors, 
he succeeded in redeeming himself from the position into which he 
had been born. At first he was a reaper, then a ductor, until finally, 
after eleven years of work, he had his own house and villa; he became 
a curialis and then a censor. No legal obstacle blocked his transition 
from one class to the other. It was thus possible for dependent coloni 
and inquilini to free themselves from their status, but one can hardly 
believe that it happened frequently. 

Judging from the legal texts, the dependent coloni mainly 
attempted to free themselves from a position of dependence and debt 
by flight that usually ended on the estate of another landlord. Some 
sought escape in holy orders or tried to become curiales, while the law 
strove to prevent both. Even attempted escape called down harsh 
reprisals, With the introduction of a limitation of the possibility of 
leaving an estate after a work thirty years long (longi temporis 
praescriptio), the coloni endeavored to avoid this by frequent changes 
of domicile and landowner, thereby “acquiring freedom they did not 
have by birth.” Imperial constitutions made every effort to prevent 
this as well.” 

2. Landlords of the Later Empire were accorded far-reaching 
authority over dependent, indebted coloni. The state intervened only 
when its fiscal interests were threatened. In all other aspects the 
colonate system was treated—as it had been in the time of the 
Principate—as a private arrangement between colonus and dominus 
fundi.? The conclusion to be drawn is that the Roman state did not 


28, The Later Roman state was reluctant to erase from the tax-rolls capita once they 
hhad been inscribed, even when this was necessary, asin the case of a peasants death. 
Eusebius, Vita cont. I6, criticizes Emperor Licinius for keeping on the taxliss those 
who died in order to demand tax from the landowner whose land they had 
cultivated. Procopins in his Hist-areX12 f. speaks similarly of Justinian: he levied 
‘taxes from a proprietor whose land was cultivated by Samartians, in the meantime 
killed in the war. 


29, Jusistic stars of colonus was of no importance for the landlord. Ina letter, Ad 
Salvium, Sulpicius Severus for instance has no idea ofthe legal position of the people 
‘working in his fields and calls them rasticali mei, omtines mei, colon, cf. C. Lepelly, 
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interfere in a landowners choosing to release a colonus from part of 
his payment or write off his debts~a conclusion which is borne out 
by various ancient authors, From Libanius, Or.XLVII c.20ff,, it may 
be inferred that he considers it natural that the fate of his coloni 
should depend on him as dominus. That the landlord could release the 
colanus from his position and allow him to become a liber plebeius, one 
who worked on his own land for which he paid tax, is evident from 
a letter of Sidonius Apollinaris, Ep. V 19: in a dispute with a neighbor 
proprietor whose colonus had seduced his ancilla, Sidonius suggests 
that the former should be released from his position of originalis 
ingwilinatus, thus becoming a free person or plebeius: mox cliens actus 
¢ tributario plebeiam potius incipiat habere personam quam colonariam. 
This, by all appearances, did not mean that the ex-colonus could 
abandon the land he had cultivated and on which as a freeman he had 
to pay tax. 

3. Iv is often thought that the Roman state in the last centuries 
of its existence assisted in a process which led to restriction on the 
freedom of the colonus, tying him to the dominus terrae, thus ensuring 
regular payment of taxes. There is no doubt that the Roman state had 
always tried to prevent the rural population in the provinces from 
leaving the land and that it protected its fiscal interests. In the Later 
Empire, when indebtedness had become a widespread phenomenon, 
the state could intervene in several ways: by writing off debts, 
whether fiscal or private, or by prohibiting restrictions of freedom 
because of debt, as it had done in the past. It could assist smallholders 
to hold on to their land or coloni to achieve it. It could, ultimately, 
have found a new method of relieving the position of the indebted, 
bur the Later Roman state did not follow any of these possibilities. 
‘The only documented way was by a partial abolition of the tax. 

‘The abolition of the capitatio, a tax which depended on the 
number of people who paid it, took place at the end of the fourth 
century in the provinces in Thrace and Illyricum that had been 
hardest hit by the oliganthropy. This measure did not reduce the 
burden on owners of land while not releasing anyone from ingatio 
terrena, As those who had no land were tied to the land by private 
debts to the landlord, imperial law neither abolished debts neither 
ameliorated their position, Between two goals, to ameliorate the 
position of the people cultivating the land or to secure the taxes, the 
Roman state preferred the later. 

There is, however, evidence that the Later Empire legislation 
attempted in some cases to slow down the disappearance due to the 








Antiquites africaines 25, (1985): 255ff. Similar was with Palladius, cf, Ed. Frezouls, 
“La vie rurale aux Bas Empire d'spres l'oeuvre de Paladius,” Kiema 5 (1980): 193ff. 
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debt of peasant freeholders: in several Novellae Justinian warns the 
governors of the Danubian provinces not to allow creditors to 
constrain the land (terrlas) of poverty-stricken peasants unable to pay 
back interest of loans of tiny quantities of wheat. Debt and interes 
repayment were also regulated by law.” 

The most efficacious way of keeping the landless on the farms 
they cultivated—and in the same time reducing the number of 
wandering beggers—was to enable the landlords to prevent them as 
private debtors from leaving. This was a new departure for the Later 
Roman Empire: although released from the capitatio, coloni in the 
most cases were unable to leave because of their private debts and 
obligations to the landowners. By remaining to cultivate the land, 
they facilitated the payment of the ingatio. 

Finally, the question of descendants remains. Whether these 
were dependent or free, were they obliged to remain on the land their 
parents cultivated more than thirty years? Were they able to attain 
their freedom and leave the farm on which they were born and raised? 
Justinian’s Novella 162,2 allows such a possibility, on condition that 
they obtain land of their own, sufficient to support them and their 
families. By achieving land capable of doing so, even the descendant 
of adscripticius ceased to be a colonus and became a postessor registered 
in the tax-rolls under his own name, together with his farm, He was 
no longer censibus adscriptus, but an inscriptus, as formulated in Jus- 
tinian’s Novella 128,14, inscriptus propriam habere postessione . Even 
then he had to remain on the land, not as a colonus but as a free 
peasant registered together with his land in the tax-rolls under his own 
name. 





Later Roman legislations reveals the difference between two 
basic groups which formed the free rural population in the Empire: 
one were freeholders, among whom were large landowners, but also 
the plebei; the other were coloni:The factor that united the first in a 
group is that both the proprietor of the large estates and small 
freeholders, plebei, possessed land registered in the tax-rolls under 
their own names, together with the number of capita working on it. 
A key feature of the latter group was that they did not have their own 


30, NovJust. XXXIV: Venit enim ad nostras aures quosdam in Mysia Secunda 
provincia quam adminiseras aoere tempor necesitatecaptata ad quosdams feneraicas 
fesse contractus et pancam mensuram fructuum dantes tots terralat corum abstraxsse 
‘et ex hac causa quosdams colonorum fugae latebras petsse,alios fame ese necatos et 
tristissimam pestem borninesinsasisseincursione barharica non minorem...See further: 
[Nerminipenitus eoram andente ternasdetieri sub occsionefeneraticiaecautionis sive 
in sine scrpti credita sunt contracta. 
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land or not have sufficient to earn a livelihood for themselves and 
their families, but worked as tenant on another's land. This difference 
was inherited from previous centuries. At the time of the Later 
Empire, the number of those working as coloni was numerous and, 
for various reasons, increased with time. Many small holders lost their 
possessions because of debt; debt was hereditary and therefore had to 
be worked off by their descendants; the tax burden forced some of the 
free peasants to leave their land possession and to work as coloni; the 
number in this group was also increased by settling barbarians who 
were granted the status of coloni. 

‘There are several terms designating those who worked another's 
land: adscripticii (enapographoi), inquilini, originarii, tributarii 
(bypophoroi). Modern research explains their occurrence in various 
ways. It is clear that some of the terms, such as adscripticius or 
tributarius, mainly indicate position in relation to taxation. This is 
nonetheless a consequence of their real position in relation to the 
landlord. Coloni differed in degree of economic dependence and were 
actually divided into two groups: 1. Coloni iuris alieni and 2. Liberi 
coloni, who were sui arbitri. 

This division is clearly formulated from the legal point of view 
in the law of Emperor Anastasius: on one hand there were adscripticit 
whose peculinm was at the disposal of the landlord; on the other were 
free coloni (liberi) who had their own property, cultivated the land 
which does not belong to them and paid tax. Penalties in the case of 
actual flight from the land or even planning escape, were envisaged 
only in the case of colonus iuris alieni; those who sheltered them 
‘would also be obliged to pay tax due for the period which had elapsed. 
Liberi coloni were, if they fled, treated similarly to liberi plebei. As 
they paid their own taxes, they were simply returned to the land 
without being subjected to any penalties. 

‘The freedom of a colonus who was itris alieni was bounded by 
ius and indebted they were treated as addicti or iudicati. Their debts 
tied them to one landowner and one estate. Restriction of the freedom 
of dependent colonus was reflected in the fact that he could no longer 
dispose of his peculium because he had mortgaged it, As he had no 
property, he did not pay taxes independently in his own name, but 
‘was registered on the tax-rolls under the name of the proprietor, He 
could not sel his peculinm without the approval of the landlord, nor 
could he bequeath his property even to the church. He could not 
appear as a witness in court against the dominus fundi; he was not 
allowed to take creationes, i. public office in urban administration 
without the approval of the landlord; without his permission the 
colonus could not take holy orders either. 
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Some of these restrictions existed in earlier practice. The 
condition that all that colonus brought with him on the estate where 
he worked would serve as pledge (pignus) might lead to the landlord's 
selling it in order to recover his claim from the colonus. As pignus 
could serve crops from the field, so that the colonus could not lay 
claim to them until he had paid back what he owed to the landlord. 
Reliqua colonorwm were included in legacies and patrimony and had 
to be taken into account, along with the lease and the coloni them- 
selves, in the case of the sale of land or the death of the proprietor. 
Thus was created the bond tying the colonas to the land and which 
could disappear only when he had fulfilled his obligations. The 
question of taxation was settled often with an agreement between 
landowner and colonus and there were cases, even before Diocletian 
where the colonus was entered on the tax-roll under the name of the 
landlord." 

None of the restrictions of the freedom of the colonus can be 
linked to the time of Diocletian; neither can the regulation that a 
person giving shelter to another's tributarius was fiscally liable. This 
throws doubt on the idea, widely held in modern historiography, that 
Diocletian’s fiscal reform brought about the dependence of the coloni. 
The Roman state directly influenced the status of the coloni by 
authorizing the landlord to retain on his land those who had been 
entered for tax purposes as coloni in the total number of capita. The 
Roman authorities were chiefly interested in the person who was 
aadscriptus censibus and whom it could not retain on the land because 
it did not belong to him. Hence adsripticiusis the most frequent term 
used in Later Roman legislation on the coloni. 

The coloni themselves were aware of the difference between 
freedom and dependence, even when paying taxes through an inter- 
mediary. In the papyrological text from the fifth century, P-Ross. 
Geogr. IIL 8, the yewpyot warn the Seonéty¢ that, although they 
pay taxes through him, they are not his slaves, just as they were not 
slaves of his father of grandfather: 


Tidoxty ot Dedduev, xipie wav Néxar, dr obdar én 
Tod Rétpoc ood obBe Exel tH edmvias God td dua 
Bedwxduev GAG b¢ Hvravor0s Rovodpey 7d é [v]zéyL0v 
rapéxonev obdév. 


In contrast to this, évanéypawpor in some other documents are 


31. For this category, see L. Varcl, Merpnuariaiot, //P 11/12,(1958): 974; D. 
Rathbone, Econonsic Rationalism and Rural Society in Thrd-Centary Egypt, (1992), 
1i6ff.. 
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reconciled in advance to the idea of serving the landlord and call 
themselves Suétepor 606X01 and are ready to undertake to do all 
that 6eonen¢, ie. the landowner shall require of them. This reflects 
the difference between free coloni or adicripricii and dependent, those 
who lost their freedom. 


APPENDIX 


‘As basis for translation of laws collected in Codex: Theodosianus is used 
C. Pharr, The Theodosian Code and Novels and the Sirmondian 
Constitutions, a translation with commentary, glossary and biblio- 
graphy, New York, 1952. 


C.Th. V 17,1 
Date: 332 A.D. 
Emperor Constantine Augustus to the Provincials. 

‘Any person with whom the colonus that belongs to another is 
found not only shall restore him to the place of his origin,* but also 
to assume the capitation tax for the time elapsed. Itis also allowed to 
bound in chain the coloni who meditate flight in the same manner as 
they were slaves, so that they shall be forced to fulfil their duties that 
befit freemen by virtue of the slave's sentence. 


Interpretation: If any person should knowingly detain in his own 
household a colonus that belongs to another, he shall first restore the 
man himself to his owner and he shall be compelled to pay his tribute 
for as long a time as the man was with him, But the colonus himself 
who was unwilling to be what he had been born shall be reduced to 
slavery. 


C.Th.XI 1, 14 (CJ.X1 48,4) 
Date: 336 A.D. (372 vel 374? Mai 1) 

If any person have the ownership of the great estates (undorum 
dominia)** he shall accept the responsibility either through himself 
or his own overseers*** for tax collection **** and shall assume the 
fulfillment of the duties of this compulsory service for those coloni 
who were born to their condition and who are proved to have been 
enrolled on the tax lists on such lands. 

Of course, We exclude from any part of this regulation those 
persons who have possession of any small plot of land if they are 
enrolled on their own plots of land under their own name in the tax 
lists, for they must be assigned to their mediocre status and they must 
assume the payments of taxes in kind under the direction of the 
customary tax collectors. 

“to his birth status, Pharr 

**Of.any field, Pharr 
‘***for compulsion, Pharr 
‘«*** Pharr links the words through himself or bis overseer with the ownership of the 
land in the precedent sentence. 
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CJ-X153,1 
Date: 371 A.D. 

We declare that the coloni and inquilini in Ilyricum and 
neighboring regions cannot have permission to depart from the fields 
in which itis certain that they dwell by virtue of birth and paternity. 
They have to be attached to the land not by virtue of their tax 
obligation but by their name and title coloni, so that if they depart or 
pass over to another (dominu?) they are to be recalled and subjected 
to penalties and chains. For those who calculate that an alien and 
unknown person is to be received would remain a penalty, both in 
compensation of the working days and in damage that was done to 
the places that were deserted, as well asa fine whose amount we leave 
to the determination of the judge. Even the landlord of the possession 
in which the alienus (colonus) is shown is to be forced to undergo 
punishment to the extent of the quality of his mistake. The ignorance 
is no excuse because only the fact that he kept a person unknown to 
him suffices to determine that crime has taken place. 

CC. slightly different translation by Goffart, Caput and Colon- 
ate, p.80, 


C.Th.X 12,24 
Date: 368? 370? 373? 

Emperors Valentinian and Valens to Probus the Preatorian Prefect 

2, If any tributarius * should be found or an inquilinus indicated, he 
shall return immediately to that person to whose ownership he 
declares that he is subject. 

3. Nevertheless, the investigation shall proceed to the point that 
searching out everything the governor shall learn whether the 
instigator of the petition was a person who was under the necessity 
to gloss over with some pretext the outrage of an unjust retention. 
‘Thus if any person should seek by such contrivance to harbor coloni, 
he shall make good the loss of tribute. If he should seek to harbor 
slaves, he shall be held to that punishment which was formerly 
established by law. 

4. Moreover, if any person should assert that he is a plebeian or free 
(Colonus) **, after he was proved the trustworthiness of his claim, he 
shall be vindicated from all annoyance and shall be returned to that 
locality from which he becomes evident that he came. 


* If any person shoul be fd tobe subject to tribute or should bear inulinus, Phar, 
‘** Free man, Pharr, in the Latin text only liber. 
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CJX148,8 
Date:370s 

Emperors Valentinianus an Valens Augusteses to Probus the 
Praetorian Prefect. 

‘All fugitives who had placed themselves under somebody's 
protection shall be recalled together with the tax obligation using all 
moderation in this, so if the person with whom they are found 
should know that they belong to another man and if he should use 
the fugitive to his own profit, i.e. so that they should cultivate land 
that brings fruits to the owner and the owner should allow to the 
fugitive to retain a part of the harvest for himself but without 
receiving the reward due for this work, the owner of the estate shall 
be liable for the tax what the state finances had lost. But if the fugitive 
should conceal that they belong to another man and should place 
themselves on somebody's land as sui arbitri and should cultivate the 
land either giving a part of the fruits due to the owner for the land 
and keeping the rest for themselves as their peculizom or receiving any 
sort of reward for their work, the fugitive shall pay the taxes due 
because it is clear that the private contract is in the question. If among, 
the farmers, as it happens, should be found a debtor of any kind or 
in any business, the judge shall made request of what is due after he 
constitutes the parties publicly. 


CJXIS1,1 
Date: 393s 

Emperors Valentinianus, Theodosius et Arcadius Augusteses to 
Cynegio the Praetorian Prefect. 

As a law established by our ancestors, detaining coloni by 
eternal right, so that they are not allowed to depart from those places 
from whose they collect harvest or desert those fields that they once 
undertook to cultivate, in force in all other provinces, do not support 
the landlords in the province of Palaestina, we decree that in 
Palaestina too no colonus may rejoice in independence as if he were 
a person sui ivris free and vagrant and would go, but as in the other 
provinces he is to be held to the landlord so that he could not depart 
without punishment upon one who receive him. To this is added that 
all authority to recall him is granted to the landlord. 


CJ-X152,1 
Date: 396s 
‘Throughout the dioceses of Thrace the register of the capitation tax 
liability is canceled forever and only land tax is to be paid. In order 
to prevent that the coloni absolved from paying of the tax obligation 
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appear to have allowed to wander and to depart whatever they wish, 
let them be held by right of origin. Although they appear to be free 
in status, they have to be treated as slaves of the land to which they 
were born and let them have no possibility to withdraw when they 
wish or go on another place, but landlord should use the right either 
as patronus with solitude or as a master with his power. 

Ifany person believes that he could receive or retain a colonus 
belong to another man, he shall be forced to pay two pounds gold to 
the man whose fields colonus deprived of cultivation by his flight and 
to restore him with all his property and his progenies. 


C.Th.Y 6,3 
Date: 409 A.D. 

Emperors Honorius and Theodosius to Anthemius, Praetorian 
Prefect, 

‘We have subjected the Scyrae, a barbarian tribe, to Our power 
after We had routed a very great force of Chuni, their ally. Therefore 
We grant to all persons the opportunity to supply their own fields 
with men of the aforesaid people. But all persons shall know that 
they shall hold those whom they have received by no other title than 
that of colonus and that no one shall be permitted either fraudulently 
to take anyone of those colon’ away from the person to whom he had 
once been assigned or to receive such a one as a fugitive, under the 
penalty which is inflicted upon those who harbor persons that are 
registered in the tax-rolls of others or coloni who do not belong to 
them. 

1. Moreover, the owners of lands may use the free labor of such 
captives, but no one shall be forced to undergo a tax equalization for 
the tax-rolls...; and no one shall be permitted to transfer such persons, 
as though they had to be given to him, from the obligations of the tax 
declaration to that of slavery or use them for urban duties. Those 
who receive such persons shall be permitted, because of the shortage 
of farm produce, to retain them for a two-year period in any 
provinces they please, provided that these provinces are across the sea 
and thereafter to place them in permanent homes, their residence in 
the regions of Thrace and Illyricum shall be absolutely prohibited to 
them, but within a five-year period shall it be permitted to make a 
transfer openly and freely within the confines of the same province. 
‘The furnishing of recruits also shall be suspended during the aforesaid 
‘twenty-year period. The distribution of these people throughout the 
transmarine provinces shall be made to those who so wish through 
petitions to apply to your court, 
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C.Th.X1 24,6,1-4 
Date: 415 A.D. 

Emperors Honorius and Theodosius Augusteses to Aurelianus 
Augustalianus Preatorian Prefect. 

The examination of Valerius, Theodosius and Tharsacius shall 
cease and in the court of the augustal prefect only those persons shall 
be prosecuted who from the time of the consulship of Caesarius and 
‘Atticus have begun to possess landholdings under the title of patro- 
cinium.* However, We decree that all such persons shall be subject 
to the payment of state taxes,** so that the name of patron shall be 
judged to be completely abolished. Moreover, the landholdings that 
are still established in their own status shall remain under the control 
of the former landholders, ifin accordance with the antiquity of the 
tax lists they will undoubtedly assume their proportionate share in 
the taxes payment and liturgies*** which the homologi coloni are 
known to provide. 

1, But the metrocomiae shall continue under the public law 
which shall remain unchanged, not shall any person attempt 
possession of such villages or any property in them, unless he has 
undoubtedly begun such possessions before the aforesaid consulship; 
but the fellow villagers shall be excepted to whom they cannot deny 
the payment that must be made in accordance with the condition of 
their fortune. 

2. Ifany person, contrary to custom, should obtain possession 
of small fertile landholdings in the villages themselves, according the 
proportion of his holding he may not refuse the unproductive land 
and its tax and compulsory public services. 

3. Of course, if any persons called in the native manner homo- 
logi, shoud desert the villages to which they are assigned and should 
pass either to other villages or to other masters their detainers being 
Obligate, they shall be compelled to rerum tothe abode of the 
desolated country districts. If their detainers should delay the 
execution of this regulation, they shall be liable to the fulfillment of 
the tax payment of such homologi and they shall restore to the 
masters whatever the masters prove that they have paid for such 
homologi. 

4. Other flourishing villages shall be substituted in place of, 

* Protection, Pharr. 

“eywhich the coloni who are admittedly liable to taxation are known to provide, 
Pharr. 


‘** Pharr translates the Latin fimctiones publicas et liturgos as “compulsory public 
services and the payment of State slaves” 
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those metrocomie which have either been made destitute or emptied 
of their resources by the lapse of time. 


CJ.X1 48, 19 
Date: 491-581 

Emperor Anastasius Augustus. 

Some coloni are adscripticii and their peculia belong to the 
owners, whereas others who served as coloni for 30 years shall remain 
free, together with their property; however, they shall be bound to 
cultivate the land and pay taxes. It shall be of benefit to both sides, 
the landowner and the colonus. 


CJ-XI 48,22 
Date: 531 A.D. 
Justinian to Julian Praetorian Prefect 

‘As we know, Our justice stipulates that no one’s status may be 
decided upon in advance on the basis of a statement or a written 
confession alone: further corroboration is required. We deem there- 
fore that the lease contract in itself or a statement in writing are by 
‘no means sufficient to impose the status of adscripticius on any one 
person and that such written statement needs to be supported by 
something else such as a written certificate on the enrollment in its 
tax lists or something like that as prescribed by law. If difficulties 
should arise, itis better to prove a person’s status with the number of 
documents so that the condition of free men does not become worse 
solely on the basis of an admission of a written statement. If only a 
written certificate is submitted, supported by admission or testimony, 
and neither is done under duress (then what if a lease contract is 
shown or some other official document signed and deposited in the 
archives purposing that someone was adscripticius 2), then between 
those two documents on the liability, a written certificate and 
statement, and an admission, one should place trust with what has 
been written and deposited among the documents. 





CJ-X1 48,23 
Date: 531-535 A.D. 
Justinian to Praetorian Prefect Johannes 

As it is inhuman to separate adicripticii from the estate on 
which they have been from the beginning as its integral parts and 
acquire coloni from the estate of others, thereby inflicting enormous 
damage on landowners abandoned by them, We order that those 
under the title of adscripticii cannot gain their freedom again, no 
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matter how many years have elapsed or whether they engaged in 
some other business over an extended period of time, just as curiales 
cannot be relieved of that status after the expiration of the certain 
period of time. They shall remain adscripticii and shall be tied to the 
land. And if someone should escape or it should be learned of his 
intent to leave the estate and—following the example of a fugitive 
slave—to hide for some time by fraudulent means, he shall neverthe- 
less retain such status together with his offspring, even if they are 
born on a different estate; likewise, he shall be held liable for taxes 
and shall have no right to be exempted from any one of them. Just as 
‘Anastasius’ law had decreed that persons who were retained by their 
condition of coloni for 30 years shall remain free but with no right to 
depart and move to another estate and request that the colonus? 
children, regardless of their sex, are also to be coloni, if their father 
was bound by this condition for 30 years, even though they them- 
selves have not spent 30 years on the estate or in the village. We order 
that the colonus’ children shall remain forever free as in the said law, 
but with no right to move elsewhere, abandoning the land on which 
they were born; they shall always remain bound to the estate which 
their parents agreed once to cultivate, 

‘And the awners of the land on which such coloni happen to live 
themselves shall abstain from introducing a novelty or using violence. 
If such case should be proven or reported to the judge, the governor 
of the province in which this happened, shall examine it and shall 
redress the injustice if it has indeed taken place and shal see to it that 
the old custom of paying what is due is 

However, even in such cases the coloni shall not be permitted 
to leave the estate they live on. This shall apply equally to coloni and 
their children of any sex and any age; all those born on the estate 
shall remain on it in the same manner and under the same conditions 
under which their fathers remained on anothers’ land. 

Furthermore, no one shall be permitted to admit consciously 
and deliberately under his authority another person’s adscripticius or 
colonus. Ifhe should do so on trust and should discover subsequently, 
whether through admonition by landlord or by the owner of the 
adscripticius in person o through his procurator that he belongs to 
another, he shall return him together with his property and progeny. 
Should he fail to do that, he shall assume all tax liabilities, both for 
the land and for the cattle, for the whole period of time during which 
the fugitive colonus remained with him. Our very Eminent Prefecture 
and the governor of the province shall take care of that; they shall 
force them to return the fugitive colonus in keeping with old laws and 
shall have the latter punished. 
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Tricasini 91 

‘Tryphon son of Aristandrs son of 

Herodes 40 

ttores 101 


‘Ulpianus 20,52 


exor in manu 63 


Valens 50,67,934.100,114 
‘Valentinianus 45,67,93,114 
Valerius 28 

Valesianus Anonymus 92 
Varro 39, 416,42, 62 
Verres 19,20,52 

cis adseripti 28.29,31,33, 
villa 119, villae dominicae 9 
svincti $1 

vinculum debitae conditionis 13 


vis 1 
Visigoths 94 
Xenon from Maense 19,20,52 
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Zacharias son of Anastasius 79 
‘Zeno (Emperor) 80,105 
Zosismus 89,92,94,966. 
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‘tizn évanoypagy 81 


‘SreGouwvo¢ 15,77, BOE, vn, BovAog 81 
inégopog 15, 24, 51, 112 

@Spo¢ 71, 73, 77, 82 

gpovriartic 78 

gudaxs) 78f. 
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